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EDGAR JENNINGS GOODRICH 


Who was appointed member of the United States Board of Tax Appeals, March 18, 1931, 
to fill the vacancy made by the resignation of Percy W. Phillips. Mr. Goodrich at the time 
of his appointment was a resident of Charleston, West Virginia, where he was engaged for 
eight years in the practice of law, associated with the firm of Price, Smith and Spilman. 
His boyhood home was in Anoka, Minn. After obtaining the degree of LLB from the Law 
School of the University of Iowa in 1922, he served as Assistant County Attorney of Anoka 
County, Minn., until his removal to Charleston, West Virginia, in 1923. 
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The Capital Gains Tax 


By ArtTHur J. HoGAN* 


E HAVE been hearing a great deal recently 
\) \ about the tax on capital gains. The question 


of whether or not a profit resulting from the 
sale of capital assets is the proper subject of a tax 
imposed upon income, while it has long since been 
settled by the courts, still commands a considerable 
amount of attention from bankers, lawyers, econo- 
mists, legislators and others. Agi- 
tation for the complete elimination 
of the tax on such profits seems to 
have increased rather than dimin- 
ished since the Joint Committee on 
Internal Revenue Taxation recom- 
mended its continuance in the law 
just prior to the enactment of the 
Revenue Act of 1928. The investi- 
gation of the subject which was 
undertaken by the Committee at 
that time brought to light some 
very interesting facts and the con- 
clusion finally reached by them was 
admittedly not based upon a con- 
viction that anything approaching a 
final solution of the problem had 
been attained. However, they were 
quite definite in disposing of the 
contention that such profits should 
not be taxed and notwithstanding 
the trend of present-day opinion in 
that direction, it is believed that a 
number of changes in the rate or 
manner of taxing such gains will 
have taken place before its final 
elimination is accomplished. With 
this thought in mind, it may not be too late to point 
out a few possible changes which, if made, may have 
the effect of removing some of the most serious ob- 
jections to the tax without necessitating its complete 
elimination from the law. 
Probably the most serious objection and one 
which we have been hearing on all sides recently is 
that this tax interferes with the free movement of 


* New York City. 





ARTHUR J. HoGAN 


165 


capital in that it causes people to refrain from selling 
securities in which they have a profit in order to 
avoid payment of the tax thereon. Of course there 
is nothing new about this objection. The easing of 
this restraint upon profit taking was undoubtedly 
what motivated the imposition of the special rate of 
12% per cent back in 1922, which was the first year 
in which such gains received pre- 
ferred treatment. Prior to that 
time all profits were, of course, sub- 
ject to both normal and surtax. In 
the investigation of the Joint Com- 
mittee previously referred to this 
objection among others was dis- 
cussed. Statistics were examined 
showing the total amount of profits 
realized for a number of years both 
before and after the inauguration of 
the special 12% per cent rate on 
profits from the sale of property 
held for more than two years. To 
quote from the report of this Com- 
mittee, “while some allowance must 
be made for the great prosperity 
enjoyed in 1924 and 1925, the statis- 
tics support the conclusion that the 
capital-gains tax has removed the 
restraint exercised by the surtax 
rate on profit taking.” Notwith- 
standing this view taken in 1927 
and based upon actual figures, some 
of our most prominent financiers 
have recently assigned the 12% per 
cent tax on capital gains as one of 
the chief causes of the market inflation which culmi- 
nated in the crash during the latter part of 1929. 


While it may be admitted that any tax, however 
small, based upon realized profits will to some ex- 
tent cause the postponement of profit-taking, it is 
rather difficult in the light of past events to sub- 
scribe to the view that a 12% per cent tax on profits 
precipitated one of the most serious economic crises 
in the history of the country. Especially in view of 
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the fact that from 1913 to 1921 such profits paid a 
tax rate at times as high as 73 per cent, which it seems 
reasonable to assume exercised a much greater re- 
straint upon profit taking than the 12% per cent 
rate, and yet we find no evidence during this period 
of nearly nine years of any inflation in security val- 
ues comparable to that which is now said to have 
resulted from the 121% per cent rate. It seems quite 
possible that the major portion of any postponement 
of profit taking that has occurred since 1921 has 
been in securities which have been held for less than 
two years, and this, of course, would be only in the 
nature of a temporary postponement until the 
two-year period has elapsed. It can readily be appreci- 
ated, however, that even such a temporary post- 
ponement, if carried on to any great extent, can 
cause considerable irritation to business. But it 
would seem that the remedy therefor would lie not 
in reducing or removing the 12% per cent rate, but 
rather in eliminating the two-year period and apply- 
ing a special rate to all sales of securities or real 
estate by those who are not dealers therein. 


To reduce the rate or to eliminate entirely the tax 
on capital gains, in the restricted sense given to that 
term under the present law, would seem to be ag- 
gravating the situation rather than relieving it. 
Such a change merely provides a greater incentive 
to wait out the two-year period, the harmful results 
of which would probably outweigh any benefit to be 
gained by the further inducement to sell given to 
those who have already held their property for over 
two years. Aside from this is the question of the 
practicability of setting up an entirely arbitrary time 
limit. 

Theoretically, it is easy to find good reasons for 
contending that the tax rate on profits should be 
lowered in direct proportion to the length of time 
during which the asset has been held, by which 
means, it is hoped, will be finally reached the amount 
of tax which the taxpayer would have paid on such 
profits had they been realized in equal installments 
during the time he was holding the asset. The 
theory may have much to commend it although per- 
fection could be attained only by reference to the 
actual surtax bracket applied to each taxpayer dur- 
ing each year that he held the asset. Such an at- 
tempt would be obviously out of the question. The 
Joint Committee in discussing a proposal which 
would have given effect to the above principle said 
that such a method “might bring about theoretical 
perfection but would raise insuperable administra- 
tive complications.” With this view it is believed 
that we can all heartily agree. But whether or not 
a single two-year period, while it may seem like a 
simple solution of the aforementioned difficulties, is 
really an adequate and practicable substitute is quite 
another matter. In numerous cases this method 
gives relief where no relief or much less relief is 
deserved and in numerous other cases it affords 
absolutely no relief where it is very obviously 
required. 


It would seem highly doubtful whether the setting 
up of the two-year period was a step in the direction 
of the previously described theoretical objective at 
all. As has been mentioned, some taxpayers will 
wait for the expiration of the two-year period before 
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selling. Others, too wise to let tax considerations 
interfere with their judgment as to when a particular 
security should be sold, will sell whenever they 
think the market is right regardless of how long they 
have held the security. But if the transaction shows 
a sizable profit and the security has been held for 
less than two years, the taxpayer has only to borrow 
stock to deliver against his sale. When the two-year 
period is up he repurchases stock to close out the 
borrow transaction and sells out his then two-year 
old stock. He has thus apparently transformed 
what the law intended to be an ordinary profit sub- 
ject to both normal and surtax into a capital gain 
taxable at the special rate. This it would seem 
amounts to a practical nullification of the two-year 
period provision. And further than that, this two- 
year period provision evidently can be used in a 
way that will not only render the profit entirely tax 
free, but will also result in a deduction from other 
income having nothing to do with the transaction. 

If in the case just mentioned the stock had had a 
substantial rise between the time of the first sale 
and the expiration of the two-year period, the clos- 
ing out of the “short sale” would have resulted ina 
considerable loss. This loss, of course, would be 
fully compensated by the further rise in the stock 
which was held for two years. However, the loss 
would be an ordinary one deductible from income 
paying as high as 25 per cent in tax whereas the 
entire profit would pay only 12% per cent in tax. It 
can easily be seen therefore that in such case the 
reduction in normal and surtax occasioned by the loss 
may be great enough to pay the entire 12% per cent 
tax on the profit and have something left over be- 
sides. And to gain this benefit the taxpayer has run 
no risk whatever. His net position in the stock has 
been zero since the time of the first sale which, it 
will be recalled, was the time when he thought it 
ought to be sold. If the stock had subsequently 
gone down instead of up, he would still have con- 
verted his ordinary profit into a capital gain under 
the above method. According to G. C. M., 7451 
C. B. IX-1, a simultaneous long and short position 
in the same stock is apparently recognized provided 
the “long” stock is not used as margin. 


Now we come to a consideration of the limitation 
whereby losses sustained through the sale of securi- 
ties held for more than two years are not permitted 
to reduce the tax by more than 12% per cent of the 
loss. The ease with which this limitation may also 
apparently be avoided supplies further evidence 
tending to support the view that the setting up ot 
any time limit beyond which the status of a profit or 
loss is substantially altered not only falls far short 
of its purpose even if it could be successfully carried 
out, but on the contrary may be avoided by taxpay- 
ers when it would operate to their disadvantage and 
made use of in other cases to gain advantages which 
it was quite obviously never intended that it should 
bestow. Under I. T. 2443, C. B. VII-2, it would 
seem that a taxpayer holding securities on which 
there is a depreciation in value may, just before the 
expiration of the two-year period, sell and immedi- 
ately repurchase such securities thereby effecting 4 
“wash sale.” The transaction would have no other 
purpose and apparently no other result than to start 
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anew the running of the two-year period. And if 
another two years should elapse, the securities being 
still depreciated in value, the same operation could 
be repeated with the result that if finally sold at a 
loss, such loss would not be subject to the limitation 
imposed by Section 101. However, if the securities 
should recover in value and be sold at a profit at any 
time, such profit could apparently be converted into 
capital gain by the means previously described. 

But to depart for a moment from a consideration 
of the subject from the standpoint of the taxpayer 
who is alive to every advantage which the letter of 
the law affords, it may be well to examine into the 
treatment which the more innocent type of taxpayer 
receives under the capital-gains provisions. When 
the 12% per cent optional rate was first imposed 
back in 1922 the avowed purpose was to offer an 
inducement to taxpayers to sell securities which 
they had been refraining from selling on account of 
the high surtax rate. Many taxpayers took this 
apparent concession at its face value, sold their 
securities and paid their tax. 

In the Revenue Act of 1921 capital assets were 
defined as follows: 

The term “capital assets” as used in this section means 
property acquired and held by the taxpayer for profit or 
investment for more than 2 years (whether or not con- 
nected with his trade or business) but does not include 
property held for the personal use or consumption of the 
taxpayer or his family, or stock in trade of the taxpayer 
or other property of a kind which would properly be in- 
cluded in the inventory of the taxpayer if on hand at the 
close of the taxable year. 

The ordinary investor-speculator who had pur- 
chased his property with the idea of receiving the 
income therefrom but probably mostly in the hope 
that it would at the same time appreciate in value 
was permitted to consider such property as coming 
within the above definition. It was evidently this 
very type of taxpayer whom Congress was trying to 
induce to take profits. 

In the Revenue Act of 1924, however, this defini- 
tion was revised. It was not a widely heralded 
change and no one seems to have regarded it as of 
any great significance at that time. The foregoing 
definition remained substantially the same except for 
the addition of the words “or property bought pri- 
marily for sale in the course of a trade or business.” 
The reason for making the change as given by the 
chairman of the Ways and Means Committee at the 
time was “to remove any doubt as to whether prop- 
erty which is held primarily for resale constitutes a 
capital asset, whether or not it is the type of prop- 
erty which under good accounting practice would be 
included in the inventory.” Few if any taxpayers of 
the above described group thought for a moment 
that the addition of these words might place them 
beyond the benefits of the capital-gains provision. 
And it was not until quite recently that they were 
suddenly awakened to the fact that such an attempt 
was being made. It seems that the words added in 
the 1924 Act for the purpose of “removing any 
doubt” have resulted in creating a considerable 
amount of doubt that had not previously existed. 
An attempt is apparently being made to deny capital- 
gain benefits to so-called “traders” in securities on 
the strength of the words “primarily for sale in the 
course of a trade or business.” Just what it takes 
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to make one a trader in securities is a question to 
which no satisfactory answer has yet appeared. 
Dealers in securities or real property have never 
been permitted to avail themselves of capital-gain 
privileges. But the term “dealer” can be defined 
quite precisely and a taxpayer can usually determine 
with a fair amount of certainty whether or not he is 
a dealer. On the other hand, an out and out in- 
vestor who happens to have occasion to change in- 
vestments during the year is in danger of finding out 
that he has become a trader if the number of his 
transactions should exceed a certain figure. This 
situation appears to be entirely out of harmony with 
both the original purpose behind the enactment of 
the capital-gains provision and the intent of the Com- 
mittee which amended the definition of “capital 
assets” in 1924. As further evidence of this it may 
be mentioned that the Joint Committee which made 
an investigation of this provision in 1927, more than 
three years after the words “primarily for sale, etc.” 
first appeared in the Act, rejected a method under 
which it was proposed to treat capital gains as they 
are treated in Great Britain on the ground that in 
that country 

“an individual is taxed on sales if he is a trader in the 
particular property which is sold. The definition of a 
trader is impossible to state with precision. Much litiga- 
tion on this point has taken place in England. The 
distinction between trader and non-trader is not a de- 
sirable one to incorporate into our law.” 

It would seem rather difficult to find a more suit- 
able manner of ascertaining the intent of Congress 
than by taking the words of its own Committee 
appointed to study and recommend possible changes 
in the law. And it is quite apparent that this Com- 
mittee saw no such implication in the words “pri- 
marily for sale, etc.” as is now being given them. 

In view of this and the previously described ob- 
jectionable features, it would not seem unreasonable 
to suspect that most of the uncertainty, irritation 
and annoyance to business which is ascribed to this 
tax may be said to result not so much from the rate 
of tax as from the incidence thereof. 

There is one more point which it is believed war- 
rants the serious consideration of any group which 
may be created for the purpose of making a study of 
this tax. Under the present law it is possible for an 
individual to so reduce his income through the tak- 
ing of losses in securities that he will have no tax 
at allto pay. And this notwithstanding the fact that 
he may have a very substantial normal income from 
interest, dividends, salary, etc. It would seem that 
the soundness of this procedure might well be ques- 
tioned. In the first place it causes a wild rush at the 
end of each year to take losses for tax purposes 
which, in itself, is a disturbing factor in the securi- 
ties markets. Then it causes revenue receipts to be 
highly sensitive to stock market conditions. We 
have yet to see just how serious will be the effect 
of the declining market of 1930 upon the revenue 
receipts of 1931, but in spite of the fact that pay- 
ments of dividends by corporations have shown a 
remarkable steadiness in the face of the general de- 
pression, advance estimates of treasury officials 
indicate an expected falling off of considerable pro- 

(Continued on page 194) 































































































































































































































































































































































































Residence in New York under the 
State Income Tax Law 


By W. Eart SmitTH* 


EVERAL years ago the State of New York 
~ passed an act levying a tax upon income from 
all sources of “residents”. The statute went 
farther and defined as residents all persons who 
maintained a permanent place of abode within the 
state and who were present within 
the state more than seven months 
of the taxable year. 


Now for the first time, in a recent 
case before the appellate courts of 
the State of New York, the consti- 
tutionality of the latter provision 
has been questioned, the contention 
of the appellant, of course, being 
that the State of New York has no 
right to tax the income from all 
sources of one who claims to be a 
resident of another state and a citi- 
zen thereof, regardless of the fact 
that this appellant maintains a 
permanent place of abode within 
the state and is personally present 
within the state upwards of seven 
months of the year. 


The writer has here sought to 
consider the constitutional question 
involved from its various angles, 
giving just weight to the remarks 
of eminent authors and jurists as 
showing the crystallization of opinion with the trend 
of the times. 


The following is a step by step analysis of the 
problem together with the writer’s conclusion which 
he respectfully submits. 


Obligations Due the State 


The power to impose taxes is one so unlimited 
in force and so searching in extent that the courts 
scarcely venture to declare it subject to any restric- 
tions whatever, except such as rest in the discretion 
of the authority which exercises it. No attribute 
of sovereignty is more pervading and at no point 
does the power of government affect more con- 
stantly and intimately all the relations of life than 
through the exactions under the taxing power. 


Taxes are defined to be burdens or charges im- 
posed by legislative power upon persons or property 
to raise money for public purposes. The power to 
tax rests upon necessity and is inherent in every 
sovereignty. The legislature of every free state 
will possess it under the general grant of legislative 
power whether particularly specified in the consti- 
tution among the other powers to be exercised by 
it, or not. Chief Justice Marshall has said of this 
power: 


* Attorney at Law, Washington, D. 


C.; formerly of staff of Attor- 
ney General of the State of New York. 
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The power of legislation and consequently of taxation 
operates on all persons and property belonging to the body 
politic. This is an original principle which has its founda- 
tion in society itself. It is granted by all for the benefit 
of all. It resides in the government as part of itself and 
need not: be reserved where property of 
any description or the right to use it in any 
manner is granted to individuals or cor- 
porate bodies. However absolute the 
right of an individual may be, it is still 
in the nature of that right that it must 
bear a portion of the public burdens and 
that portion must be determined by the 
legislature. (See Cooley, Constitutional 
Limitations, 8th Edition, Volume 2, p. 987.) 


The power of taxation, indispen- 
sable to the existence of every civ- 
ilized government, is exercised upon 
the assumption of an equivalent 
rendered to the taxpayer in the pro- 
tection of his person and property, 
in adding to the value of such prop- 
erty or in the creation and main- 
tenance of public conveniences in 
which he shares, such, for instance, 
as roads, bridges, sidewalks, pave- 
ments and schools for the education 
of his children. 


Unless restrained by constitu- 
tional provision, the sovereignty has power to tax 
all persons and property actually within its juris- 
diction and enjoying the benefit and protection of 
its laws.? 

As stated by Adam Smith in his “Wealth of Na- 
tions”, Book V, ch. 2— 

The subjects of every state ought to contribute towards 
the support of the government as nearly as possible in 
proportion to their respective abilities. That is, in pro- 
portion to the revenues which they respectively enjoy un- 
der the protection of the state. 

Dr. Thomas Reed Powell in his article in 20 Colum- 
bia Law Review, page 291, expresses a view of the 
tax obligations of citizenship as follows: 

* * * the relation of the person to the territory of his 
choice is such that he ought to contribute to the well-being 
of that territory according to his means, irrespective of 


the territorial source of those means, and of their liability 
to levy elsewhere. 


Significance of “Residence” as Used in Income 
Tax Law 


Although domicile has been considered of impor- 
tance in matters of inheritance, estate and succes- 
sion taxes, and the word “residence” when used in 
connection with those taxes is construed to mean 
“domicile”, still this is rather the exception to the 
~ 43 Union Transit Company v. Kentucky, 199 U. S. 194. 


2 Cooley on Taxation, 3rd Ed. p. 22. Haavik v. Alaska Packers 
Ass’n, 263 U. S. 510. 
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rule than the rule itself, for the great weight of 
authority recognizes a considerable difference be- 
tween “residence” and “domicile.” Some differ- 
ences discerned between residence and domicile, 
extracted from several opinions, read as follows :— 

“Residence” results from facts alone and not from 
intention, and in law is something other than domi- 
cile. “Domicile” is a word of court with a settled 
significance in law, not being synonymous with 
“residence”. 

There is distinction between the meaning of the 
terms “domicile” and “residence”—“domicile” being 
a term which belongs particularly to the law of 
nations and the interstate law, regulating a status 
in federal and confederated states and relating to 
countries and states, not to localities within those 
countries or states; a once acquired domicile not 
being affected by non-residence, if the intent is to 
retain the old domicile.‘ 

While the terms “residence” and “domicile” are 
sometimes used synonymously, they are not con- 
vertible terms when accurately used, as one can 
have several residences at the same time, but can 
only have one domicile at a time.® 

“Domicile” and “residence” are not always con- 
vertible terms in law. Frequently in statutes these 
terms are made synonymous. At other times the 
terms denote inconsistent conceptions.® 

“Residence” is a word whose statutory meaning 
depends upon the context and the purpose of the 
statute, which may, as used in one statute be ful- 
filled by mere business residence, and in another 
require domicile in the strictest and most technical 
sense. To ascertain the meaning of the word “resi- 
dence” in a particular statute, the legislative pur- 
pose, as well as the context, must be kept in view.’ 

“Domicile” refers to the relation created by law 
between an individual and a particular locality or 
country, while residence refers to living in a par- 
ticular locality and requires only bodily presence 
as an inhabitant, whereas in addition to that, domi- 
cile requires an intention to make a permanent 
home.® ’ 
Numerous other cases are of the same nature.® 


The relator in the case before the New York court 
acquired an abode in New York State of no transient 
character and so long continued and so substantial 
as to be of a permanent nature. He undoubtedly 
became a resident within the meaning of the de- 
partmental regulations of the Treasury Department 
which were given legal recognition by the United 
States Circuit Court of Appeals in the case of 
Bowring v. Bowers, 24 Fed. (2d) 918, in which cer- 
tiorari was denied.” 





3In re Green’s Estate, 164 N. Y. S. 1063, 1067, 1081; 99 Misc. 
Reports, 582. 


‘In re Curtis, 178 N. Y. S. 286, 287. 

5 United States v. Curran (C. C. A. N. Y.) 299 Fed. 206, 211. 

®In re Morgan’s ‘Estate, 159 N. Y. S. 109, 95 Misc. 451. 

7 Raymond v. Leishman, 243 Pa. 64; L. R. A. 1915-A 400. 

®In re Martin Estate, 157 N. Y. S. 474, 477; 94 Misc. Reports 81. 
_ * Williamson v. Osenton, 232 U. S. 619, 624; Gilbert v. David, 235 
U. S. 361; In re Davis (D. C. N. J.) 217 Fed. 113, 114; Hunter v. 
Bremer, 256 Pa. 257; 100 A. 809; Colliery v. Chamblee, 136 Miss. 287; 
101 So. 372; Reubelmann v. Reubelmann, 38 Idaho 159; 220 P. 404; 
Fidelity & Deposit Co. v. Sheahan, 37 Okl. 702; 133 P. 228, 230; 
Flatauer v. Loser, 141 N. Y. S. 951; 156 App. Div. 591; City of 
Ashland v. City of Catlettsburg, 172 Ky. 364; 189 S. W. 454; Hayward 
v. Hayward, 65 Ind. App. 440; 115 N. E. 966; McEwen v. McEwen, 


197 N. W. 862, 865; 50 N. D. 662; Cooper’s Adm’r v. Commonwealth, 
121 Va. 338; 93 S. E. 680; Talley v. Commonwealth, 127 Va. 516; 
103 S. E. 612; In re Mesa’s Estate, 149 N. Y. S. 536, 542. 

2277 U. S. Gs. 
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Attention is also directed to Article 1022 of Regu- 
lation 74, of the Federal Revenue Act of 1918: 

One. who comes to the United States for a definite pur- 
pose which in its nature may be promptly accomplished is 
a transient; but if his purpose is of such a nature that an 
extended stay may be necessary for its accomplishment, 
and to that end the alien makes his home temporarily in 
the United States, he becomes a resident, though it may 
be his intention at all times to return to his domicile 


abroad when the purpose for which he came has been 
consummated or abandoned. 


Power of Sovereign to Impose a Tax in the Nature 
of the Income Tax 


Whether or not sovereign power to enforce a tax 
exists, depends solely on the ability of the State to 
collect it without extending its jurisdiction beyond 
its territorial boundaries. A sovereign can levy 
taxes on property which is tangible and within its 
boundaries, by its physical possession of that prop- 
erty. It can enforce taxes on privileges or rights, 
through preventing their exercise within its bound- 
aries by those who do not pay. It can extend personal 
taxes to those over whom it has personal jurisdiction, 
compelling them to submit or move out. 

And the underlying reason for taxation—the sup- 
port of the government in its protection of the lives, 
liberty and property of those having life, liberty or 
property within its borders, extends equally to resi- 
dents and non-residents, citizens and aliens. 

The best definition of taxation we have discovered 
was uttered by Judge Ingersoll in Duer v. Small, 4 
Blatchf. 263, 7 Fed. Cas. No. 4116. He said (p. 264) : 


Taxes are a portion that each individual gives of his 
property, in order to secure or have the perfect enjoyment 
of the remainder. Governments are established for the 
protection of persons and property within the limits of the 
State; and taxes are levied to enable the Government to 
afford or give such protection. They are the price or con- 
sideration paid for the protection afforded. When the per- 
son of an individual receives the protection of the State 
by its laws, it is right that he should afford to the State, 
in the way of taxes, a recompense or consideration for such 
protection; for, otherwise, that protection could not be ex- 
tended to him. Without taxes, the State would be power- 
less to afford protection; and, when the property of an 
individual receives the protection of the State, it is equally 
right that the property protected, no matter whether it be 
real or personal, should in such way yield a recompense 
or consideration. The owner of property within the limits 
of a State, no matter whether the property be real or per- 
sonal, and no matter where the owner has his domicile has 
a right to call upon the Government of the State to protect 
such property by its laws and its officers acting under such 
laws. But such protection cannot be afforded, unless 
means, by the way of taxes, are furnished to afford the 
protection. And taxes are no more to be levied upon the 
property of the resident to protect the property of the non- 
résident, than taxes are to be levied upon the property of 
the non-resident to protect the property of the resident. 
The property of a non-resident within the limits of a State, 
whether it be real or personal, it equally protected by the 
laws with the property of a resident. There would appear, 
therefore, to be no good reason why it should not equally 
pay in taxes for such protection—no good reason why the 
non-resident, with the resident, should not give a portion, 
in order to secure the perfect enjoyment of the remainder. 


This inherent power of the sovereign exists in 
each of the states except as restricted by the Federal 
Constitution. 


Unless restrained by provisions of the Federal Constitu- 
tion, the. power of the State as to the mode, form and ex- 
tent of the taxation is unlimited, where the subjects to 
which it applies are within her jurisdiction.” 





12 State Tax on Foreign-held Bonds, 15 Wall. 300, 319. 






























































































































































































































































































































































































































































































































With the exception of matters prohibited by the 
Constitution specifically (such as exports, or inter- 
state commerce), or impliedly (such as the activities 
of the national government), there is no doubt of 
the right of the state to tax anything which is within 
its territorial jurisdiction. The only constitutional 
questions that ordinarily arise in respect to modern 
taxation are (1) those of the situs of intangibles, 
(2) those of the equal application of taxing statutes 
under the fourth article of the Constitution and the 
Fourteenth Amendment, and (3) those of due pro- 
cess of law. 


Nature of the Income Tax 


It might be argued that an income tax is sui 
generis—neither a tax on property, on a privilege, 
nor on the person—but a tax on the right to receive 
income ;** or it might be argued that it is a commu- 
tation tax or a composite tax. As a composite tax 
it might be said that in so far as it taxes the rent 
from real property it is a real property tax; in so 
far as it is a tax on the increased value of per- 
sonalty, it is a personal property tax; in so far as 
it is a tax on the profits from the purchase and sale 
of property, it is an excise on sales or on commerce; 
in so far as it is a tax on income from trade, pro- 
fession or labor, it is a privilege tax; and in so far 
as it taxes residents on income from sources without 
the territorial jurisdiction of the sovereign, it is a 
pure personal tax. However, the characterization 
of a tax by administrative officers, by the phrase- 
ology of the statute, or the opinion of other courts, 
is not controlling. 


In Crew Levick Co. v. Pennsylvania, 245 U. S. 292. 
294, the court said: 
we * * * are in duty bound to determine the questions 
raised under the Federal Constitution upon our own judg- 
ment of the actual operation and effect of the tax, irre- 
spective of the form it bears or how it is characterized by 
the state courts. Galveston, Harrisburg & San Antonio v. 
Texas, 210 U. S. 217, 227; St. Louis, Southwestern Ry. Co. v. 
Arkansas, 235 U. S. 350, 362; Kansas City Ry. v. Kansas, 240 
U. S. 227, Zi. 

In order to determine the jurisdiction of a state 
to tax, it is often felt important to define the exact 
nature of the tax and that by such definition it can 
be determined whether or not the state has jurisdic- 
tion over the thing taxed. However, this proced- 
ure resolves itself into a mere question of definition 
and has no legitimate bearing upon questions raised 
under the Federal Constitution. Where the question 
is whether a taxing law contravenes right secured 
by that instrument, the decision must depend not 
upon any mere question of form, construction or 
definition, but upon the practical operation and 
effect of the tax imposed.™* 


The practical effect of the income tax as applied 
to persons within the jurisdiction of the State of 
New York, is a personal tax measured by a per- 
centage of the net income of the person. 


By constitutional provision, the sovereign has 
power to tax all persons and property actually 


13 Peck & Co. v. Lowe, 247 U. S. 165. 

14 Peo opie ex rel. Stafford v. Travis, 241 N. Y. 339; St. Louis South- 
western Arkansas, 235 U. S. 350, 362; Mountain Timber Co. 
v. State of Bah oom 243 U. S. 219, 237; Crew Levick Co. v. Penn- 
sylvania, 245 U. S. 292, 294; American Manufacturing Company v. 
City of ‘St, Louis, 250 U.S. 459,. 
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within its jurisdiction and enjoying the benefit and 
protection of its laws.'® 


The practical effect of the income tax in so far 
as it applies to persons who dwell within the bor- 
ders of the State of New York, is that it is a tax 
levied upon persons with respect to their incomes 
which are taxed not objectively as incomes, but as 
elements determining the taxable ability of the per- 
sons who receive them. Thjs conception.is better 
fitted than any other to support the principle that 
every person having taxable ability shall make a 
reasonable contribution to the support of the gov- 
ernment under which he lives.’® 

That a state has the right to impose a tax of this 
nature and this effect upon those dwelling within 
its borders can not be denied.*” 

That many of the recent decisions have been 
governed considerably by the treatment of this tax 
as a personal tax, can be readily discerned from ex- 
amination of the following definitions from the cases 
cited :— 

An “income tax” is not a tax upon any specific sum of 
money, but is a personal tax, measured by sums of money 
received, or possibly accrued, to the person taxed during 


a certain period. Pennsylvania Cement Co. v. Bradley Con- 
tracting Co. (D. C. N. Y.) 274 F. 1003, 


“Income tax” is not levied upon property, funds, or 
profits, but upon the right of an individual or corporation 
to receive income or profits——Paine v. City of Oshkosh 
(Wis.) 308 N. W. 790, 791, 190 Wis. 69. 


“Income tax” is primarily a subjective tax imposing per- 
sonal liability on recipient of income, on theory that all 
residents, whether natural persons or domestic corpora- 
tions, should contribute to public treasury in proportion to 
ability to pay, measured by amount of net income from all 
sources.—Crescent Mfg. Co. v. Tax Commission, 124 S. E. 
761, 763, 129 S. C. 480. 


Power of New York State to Enforce Income Tax 
Against Citizens of Other - States 


The State of New York has power to enforce 
the income tax against citizens of other States who 
are personally present within the State. The ques- 
tion of the right to impose a tax on incomes of 
citizens of other States is not a question of the 
nature of the tax, nor is it a question of whether 
income is property or the acquisition of it, a right 
or a privilege, but is a question of the situs of the 
income. 

The doctrine that movable property follows the 
person for purposes of taxation has given way to 
the doctrine that where property has a situs, there 
it is taxable."® 

The proposition that intangible property has its 
situs for the purposes of taxation at the domicile 
of the owner has been reiterated to the point where 
the logical underlying reason for it has been lost to 
many. The reason for regarding the situs of intan- 
gible property as the domicile of the person depends 
not on the meaning of property, but on the meaning 
of situs. That property is said to be taxable only 
at its situs is because where property is taxable—that 





1% Cooley on Toeetton, 3rd Ed., p. 22; Haavik v. Alaska Packers’ 
Ass’n, 263 U. S. 

16 Plan of a Medel Tax System of State and Local Taxation, National 
Tax Association, 12th National Conference, 1919, b. 437; State Taxa- 
tion of Personal Incomes by Alzada Comstock, Ph. Vol. C 1, No. 1, 


~ 2 
11 Haavik v. Alaska Packers’ Ass'n, 263 U. S. 510; Bowring v. Bow- 
ers, 24 Fed. (2d) 918; Union Transit Co. v. Kentucky, 199 U. S. 194; 
Delaware, L. &c. R. R. Co. v. Pennsylvania, 198 U. S. 341. 
8 Bristol v. Washington County, 177 U. S. 133. 
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is, wherever a sovereign can enforce a tax against 
it—there it has a situs. 


In determining whether income has a situs for 
purposes of taxation in a given state, we should be- 
gin, not by saying: “Where is its situs?” that we 
may determine whether it is taxable, but rather: 
“Can it be reached by taxation?” to determine 
whether it has a situs there. If it can be reached by 
taxation by a state—if the state can enforce a tax 
against it by due process of law—then it has a situs 
for taxation in that state. So we should look in 
drawing parallels, not to the conclusion of courts 
with respect to the situs of other intangibles, but to 
the reasons for those conclusions. We should not 
say that because some intangible has one situs at 
the domicile of the owner, no other intangible can 
have one elsewhere. 


A state may not tax a non-resident who is not 
personally present on the ownership of stock of a 
foreign corporation, though the certificate be in the 
state, for the mere impounding of the certificate will 
not prevent the owner from selling his stock. The 
State has no means of enforcing the tax, and con- 
sequently the courts hold that the situs of the stock 
for purposes of taxation is not in the state. But 
the state of the domicile of the owner, having juris- 
diction of his person by virtue of his domicile being 
within the State may force him to pay a tax on it, 
hence it is held that its situs is at his domicile.’® 
Or the state of domicile of the corporation may tax 
the shares of all stockholders, resident or non-resi- 
dent, because it has jurisdiction to prevent the very 
existence of the corporation.2® The same stock is 
thus taxable in two states, and to be so taxable it 
must have a situs in each. 


A state cannot (except by denying to either the 
owner or the corporation some right disconnected 
with the ownership of the bond, and thus denying 
due process of law) force either the non-resident 
owner of a bond or the corporation which issued it, 
to pay a tax on a bond not physically within the 
state and not made nor payable therein, nor se- 
cured by property therein. And so it is held that 
the bond has no situs for purposes of taxation in that 
state.2*_ But if the state has jurisdiction of the per- 
son of the bondholder, it may force him to pay a 
tax on it.**If the state has jurisdiction of the corpora- 
tion it may tax the bond (unless it was made and 
is payable without the state and secured by prop- 
erty without the state) by taking from the corpor- 
ation some of the value of the bond and relieving 
the corporation to that extent from paying the bond- 
holder. So it is held that the bond has a taxable 
situs at the domicile of the debtor.”* Or, where the 
bond so evidences the debt that the paper evidence 
can be sold as property, a state in which the bond 
is is physically located wed tax it, enforcing its tax 


my: Hawley v. Malden, 232 U. S. 

2 Corry v. Baltimore, 196 U. 3. 

21 State tax on Foreign Held Pg 15 Wall. 300. 

2 Fidelity, &c., Trust Co. v. Louisville, 245 U. S. 54; Kirtland v. 
Hotchbise, 100 U. S. 491; Tappan v. Merchants National Bank, 19 Wall. 


5 Metropolitan Life Ins. Co. v. New Orleans, 205 U. S. 395; Liver- 
bool, &c., Ins. Co. v. Orleans Assessors, 221 U. S. 346 (on page 355 of 
which the Foreign Held Bonds case is distinguished. 
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by taking possession of it. And it is held that the 
bond then has a situs where it is located. 

Thus a bond may be taxable in three different 
states at the same time. It has a situs in each of 
three states. Mobilia sequuntur personam ceases to 
be exclusive. The doctrine that intangibles follow 
the person has come to mean only that they can be 
taxed at the domicile of the owner, not that they 
cannot be taxed elsewhere. As a matter of law, 
they can be taxed wherever a state can, as a matter 
of fact, enforce (by due process) a tax against them. 
The law follows the fact. 

The state by levying a tax which it has power to 
enforce fixes a situs of the thing taxed, within the 
state. In upholding a tax on non-resident member- 
ships in local chambers of commerce, the court said: 

But it sufficiently appears from the allegations that the 
memberships represented rights and privileges which were 
exercised in transactions at the exchange in the City of 
Minneapolis, and, we are of the opinion, * * * that it was 
competent for the State to fix the situs of the memberships 
for the purpose of taxation, whether they were held by 
residents or non-residents, at the place within the State 
— the exchange was located. (Citing cases.)—Rogers 

'. Hennepin County, 240 U. S. 184, 191. 

What is the fact with respect to a tax on income? 
A person receives income in one of three ways. It 
is (1) the product of property, or the money realized 
by the sale of such product, (2) the profit gained in 
the purchase and sale of property, or (3) the com- 
pensation for personal service. A state has power 
to enforce a tax on the product of property by seiz- 
ing the product or the property, so long as they 
are in its territory; it has power to enforce a tax 
on the profits of bargain and sale by preventing the 
agreement, the delivery, or the payment within its 
borders, except upon the payment of the tax; it has 
power to enforce a tax on compensation for services 
by preventing the payment within its boundaries of 
the compensation or by preventing the rendition 
within its boundaries, of the services, except upon 
the payment of the tax. 


The exercise of a privilege is in the nature of a 
property right or in the nature of the rendition of 
personal service, but in either case, if exercised in 
the state, the state may tax it.”® 

In each of these cases the State has power to en- 
force its taxes equally against its own citizens and 
against citizens of other states. It follows that in 
law the income from each of the divisions has a 
taxable situs in the state, regardless of whether it may 
have another elsewhere. The law follows the fact. 
And the fact is that the state can enforce its tax 
against whomsoever is within its jurisdiction. The 
domicile of the recipient of income has nothing to 
do with it. 

The power is obvious. The only limitations on the 
exercise of that power are that it must be exercised 
with respect to taxes which do not deny to citi- 
zens of one state the rights, privileges, and immuni- 
ties of citizens of another state, or deny the equal 
protection of laws, and that its exercise shall be 
through due process of law, and shall not interfere 
with interstate commerce nor impair the obligation 


of a contract. 
% New Orleans v ye eo 175 U. S. 309; Board of Assessors v. 
Comptoir National, 191 U 


% Rogers v, Hennepin Canaes 240 U. S. 184. 
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The Situs of Income 


If the tax under discussion is a tax upon income 
in the same way that a,tax is upon property, then 
it seems to become important to discover its situs 
in order to determine whether or not it is within the 
jurisdiction of the State to tax. The difficulty im- 
mediately presents itself, however, that due to the 
intangible quality of income, the fact of its situs 
must be concluded from the consideration of its re- 
lationship to other and more physical things. 


“Income” has been defined as being gain derived 
from capital or labor, or from both combined.”* It 
is an accrual of an amount which becomes an addi- 
tion to a man’s wealth during a given period. A 
person, as a result of income, becomes imbued with 
certain purchasing power which he may retain as 
such, or convert into tangible property or services 
as he sees fit. It is within his possession and con- 
trol, wheresoever and in whatever State or country 
he may be. He has absolute dominion over it wher- 
ever he is personally present, and if its presence is 
to be determined, surely the most logical place for 
it is to be present with the person of the recipient. 


The conclusion is, therefore, that if a State can 
reasonably exercise jurisdiction over the person of 
the recipient, it also has jurisdiction over the income 
of such person. It is quite clear that the income tax 
imposes a personal liability upon the person and 
wherever the person is present, there also might 
the income tax be enforced. The entire relationship 
between income and the person and the proceeding 
to tax, is so personal in character that where the 
person acquires a tax situs, there also should his in- 
come acquire a situs for purpose of taxation. 


An individual’s income inasmuch as it contributes 
to his material wealth wherever he might be, adds 
to his net worth and is as much present with him as 
any garment which he might wear on his back. His 
domain and his prestige have become greater and 
the power to enjoy the fruits of his gain has accrued 
to him within the jurisdiction of the State, the pro- 
tection of whose laws and benefits he is enjoying. 


All cases which can be cited to substantiate the 
contention that the State cannot impose an income 
tax upon a citizen of another State, are all deficient 
in the common respect, that they are dealing with 
citizens where the person to be taxed is not, and 
probably never has been, personally present for any 
length of time within the boundaries of the taxing 
State. 


Residence in the State 

Residence in a particular place is a fact obvious 
to the senses and can not be easily mistaken. Resi- 
dence is an act regardless of intent. An intent to 
return to the place from whence he came is imma- 
terial in determining an individual’s residence. 

Regardless of what the person’s actual intent 
might be with reference to his stay, the fact that 
by hypothesis he has acquired and maintains a per- 
manent place of abode within the State, is evidence 
that his stay will be indefinite. Having acquired a 
permanent place of abode, he can hardly be classed 
as a transient, since the two existing at the same 


% Noel v. Parrott, 15 Fed. 2nd, 669, 672. 
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time would be inconsistent. This, coupled with the 
fact of his being personally present within the State 
for more than seven months in the year, by far the 
greater part of the year, is indicia of residence so 
overwhelming, that it can not be overcome by mere 
denial of the individual or by gestures, which would 
indicate an intent to return eventually to the place 
from whence he came or to go elsewhere. 


The use of the expression animo revertendi in con- 
nection with actual residence is incorrect although 
it may be correct when used in connection with 
domicile. 


In Keller v. Carr, 40 Minn. 428, the Court properly 
said: 

Residence is an act, domicile is an act coupled with an 
intent. 


If a person has a fixed abode and an intention to 
remain permanently, or at least for a time, for busi- 
ness or other purposes, he has a residence within 
the meaning of that term. A person may be a 
resident of one State and have his domicile in an- 
other. He can have two or more places of residence 
and only one domicile.” 


The term “residence” means a settled or fixed 
abode, indicating permanency at least for an indefi- 
nite time. It signifies a party’s permanent home.* 


“Residence” and “citizenship” are not convertible 
terms. A party may be a resident of a place, and 
yet not be domiciled there; for, while he is a resi- 
dent, still if he does not intend to make that his 
permanent place of abode, but has an intent to re- 
turn, his residence in that place does not establish 
a domicile, while citizenship, is a status or condition 
and is the result of both act and intent. An adult 
person cannot become a citizen of a state by simply 
intending to, nor does any one become such citizen 
by mere residence. The residence and the intent 
must coexist and correspond, and, though under or- 
dinary circumstances the former may be sufficient 
evidence of the latter, it is not conclusive, and the 
contrary can always be shown, and when the ques- 
tion of citizenship turns on the intention with which 
a person resides in a particular place, his own testi- 
mony under ordinary circumstances is entitled to 
great weight.”® 


By “residence,” as used in the statutes authorizing 
attachment, is not meant legal domicile, but actual 
place of abode, either of a temporary or permanent 
character, at which due service of process might be 
lawfully made.*° “Residence” is personal presence 
in a fixed and permanent abode.*? A residence is 
different from a domicile, although it is a matter 
of great importance in determining the place of 
domicile. The essential distinction between resi- 
dence and domicile is that the first involves the 
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The Problem of Assessment 


Administration 


By RicHarp W. NELson* 


HE general property tax, in the form in which 

it persists in this country, has long been the 

despair of all students of fiscal science.t De- 
ficient in its theoretical basis, faulty in its adminis- 
tration, assailed and condemned on every hand, it 
has, nevertheless, clung tenaciously to a front rank 
position in the state and local revenue systems of 
all the states. Although some states have succeeded 
in either eliminating or substantially reducing the 
state levy on property by introducing various re- 
placement taxes, and although movements to effect 
that end are under way in a number of other states, 
there is no immediate prospect of any reduction in 
the importance of the property tax as a source of 
revenue for local governmental units. It must con- 
tinue to supply from seventy-five to ninety-five per 
cent of such revenue needs. Nor in the opinion of 
competent observers is there any likelihood that ag- 
gregate state and local expenditures will be mate- 
rially reduced in the near future. Therefore, in view 
of the present outlook, the importance—indeed, the 
necessity—of efficient and just administration of the 
property tax is obvious. A fair distribution of the 
tax burden can be attained only if the assessment 
of property is equitable, uniform, and complete. 

Thus it is distinctly significant that each of the 
final reports resulting from special official tax in- 
vestigations in eleven states? during the past two 
and a half years has called attention to the existence 
of highly unsatisfactory assessment conditions and 
has urged that remedial measures be instituted with- 
out delay. Similar conclusions are to be found in 
the numerous reports of surveys made by taxpayers’ 
associations, university and college investigators, 
chambers of commerce, and various trade and busi- 
ness associations, all widely distributed geographi- 
cally. The great volume of such literature easily 
justifies the conclusion that at present there exists 
wide-spread and growing public interest in assess- 
ment conditions and the problem of their improve- 
ment. 

The quest for a satisfactory system of assessment 
administration is not new among students of fiscal 
affairs. The breakdown of the general property tax, 
which began in the eastern states early in the nine- 
teenth century, forced the problems of administra- 
tion into the foreground, and there they have 
remained during most of the time down to the pres- 
ent. More attention was given to papers concerned 
with, and discussion of, the improvement of assess- 
ment conditions than to any other single problem 
at the annual conventions of the National Tax Asso- 
ciation during the first fifteen years of its existence, 
* Assistant Professor of Economics, University of Iowa. 

1In the preparation of this article, the author has drawn heavily upon 
material presented in Assessment of Real Estate in Iowa and Other Mid- 
Western States, by R. W. Nelson and G. W. Mitchell, Iowa Studies in 
Business, No. 10, January, 1931. 


? These states are: California, Georgia, Illinois, Indiana, Iowa, Kansas, 
North Carolina, Oregon, Utah, Washington, and West Virginia. 


from 1907 to 1921. The seriousness of the problem 
was generally recognized and there was no dearth 
of suggestions as to possible measures of reform. 
Two reports submitted by special committees to the 
National Tax Association and accepted by it, the 
first in 1915 and the second in 1919, deal in an ad- 
mirable manner with certain phases of the problem 
of assessment administration. The 1915 report was 
from the “Committee on the Methods of Selecting 
Assessors,” and the 1919 report has subsequently 
become famous as the “Plan of a Model System of 
State and Local Taxation.” 

However, the majority of the proposals advanced 
during those years were faulty and inadequate be- 
cause of their particularistic character; the several 
parts of the assessment system were criticized sepa- 
rately, and the problem of administration was given 
only piecemeal consideration. There was failure to 
appreciate the need for revamping the entire sys- 
tem of administration, regarded as a unit; failure 
to foresee that the introduction of partial and iso- 
lated reforms would give only partial and temporary 
relief; failure to realize that such gestures as the 
setting up of state tax commissions with many duties 
and no real powers, and the introducing of elected 
county assessors with supervisory powers only, 
could not bring on an assessment millenium. 


Problem Again Commands Popular Attention 


From 1921 to the present time the National Tax 
Association has manifested less interest in the assess- 
ment problem. For this there appear to be two 
major reasons. First, other and newer problems in 
state and local finance were increasing in number 
and importance and it was both inevitable and 
proper that the Association should devote more of 
its time and attention to them. Second, many states 
had effected partial modifications of their assessment 
systems and were content to rest on their oars for 
a time; in other states, the advocates of reform had 
wearied of a struggle in which there appeared to be 
no immediate prospects of success and had directed 
their efforts into other channels. Thus this pre- 
vious wave of reform passed, leaving in its wake 
numerous, but generally partial and incomplete, re- 
visions of state administrative systems. It is now 
apparent, however, that the job was but half done, 
and in consequence the problem has again become 
so serious as to claim popular and legislative atten- 
tion in many states. 

In order to obtain a broader and more up-to-date 
basis for judgment as to actual assessment condi- 
tions in and needs of the north central section of 
the country, an investigation of five states Indiana, 
Iowa, Minnesota, Nebraska, and Wisconsin—was 
begun by G. W. Mitchell and the writer late in 
1929, and recently completed. Statistical material 
in the form of sales and assessment data constituted 
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the primary sources of information, but this was 
supplemented by surveys and conferences with tax 
commissions and other officials. Space limitations 
preclude any discussion here of the problems ‘in- 
volved in subjecting such raw assessment data to 
the proper statistical analysis; suffice it to say that 
in this study all possible precautions were taken to 
avoid the errors in technique which have marred 
several earlier investigations of this sort. The pre- 
sentation of results will be confined to an exhibit of 
summary figures as to assessment levels and depar- 
tures from uniformity in assessment, by states, for 
both rural and urban realty, as follows: 


AVERAGE ASSESSMENT RATIOS AND PERCENTAGE DEVIA- 
TIONS, RURAL PROPERTY STATE AVERAGES * 


Iowa (41 counties) (1927) 
Average assessment ratio (number basis) 
Average assessment ratio (value basis) 
Average percentage deviation (number basis) ... 
Average percentage deviation (value basis) 


Minnesota (6 counties) (1926-1927) 
Average assessment ratio (number basis) ....... 
Average assessment ratio (value basis) 
Average percentage deviation (number basis) ... 
Average percentage deviation (value basis) 


Nebraska (1928) 
Six counties in which county assessor is a separate, 
full time official 
Average assessment ratio (number basis) 
Average assessment ratio (value basis) 
Average percentage deviation (number basis) ... 
Average percentage deviation (value basis) 


Six counties in which county clerk serves as county 
assessor, ex-officio 
Average assessment ratio (number basis) ... 
Average assessment ratio (value basis) 
Average percentage deviation (number basis) ... 
Average percentage deviation (value basis) 


Wisconsin (12 counties) (1927) 
Average assessment ratio (number basis) 
Average assessment ratio (value basis) 
Average percentage deviation (number basis) ... 
Average percentage deviation (value basis) .... 


These tables indicate that assessment conditions, 
although varying considerably as among the five 
states, are far from satisfactory in any of them. No 
state is able to approximate full 100 per cent valua- 
tions. Wisconsin maintains the highest assessment 
level, but is closely followed by Minnesota and Indi- 
ana; Iowa and Nebraska, on the other hand, assess 
on absurdly low bases. It is true, of course, that 
the level of assessment is of minor concern as com- 
pared with the uniformity aspect of an assessment 
situation. However, these two variables are not 
altogether uncorrelated; indeed, the above data ap- 
pear to warrant the generalization that the average 


2A few words may be offered in explanation of the above tables. In 
the computation of all indices on the “number basis” the unit of calcu- 
lation is the individual parcel of realty (each transfer is given the same 
weight), and on the “value basis” it is a dollar’s worth of property (each 
transfer is weighted in accordance with market value of qveperty}- The 
justification for this system of dual indices is that it is usually impossible 
to combine the two into a single index without doing some violence to 
the facts of the situation; pom since for certain purposes the number 
basis is more significant while for other purposes the value basis is more 
useful, parallel presentation is unavoidable if an adequate picture is to 
be given. The average assessment ratio indicates the level of assess- 
ment, that is, the percentage of full market value at which property in 
a given jurisdiction is assessed, on the average. The average percentage 
deviation (coefficient of dispersion) measures the departure from uniform- 
ity in assessment, that is, the extent to which inequity is present. Fi- 
nally, it may be noted, that each of the above stated indices has been 
obtained by calculating the arithmetic mean of the corresponding figures 
for individual assessment areas within the state—a method which pre- 
cludes errors that are likely to result from treating all data from a given 
state as a single, homogeneous statistical sample. 
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AVERAGE ASSESSMENT RATIOS AND PERCENTAGE DE. 
VIATIONS, CITY AND VILLAGE PROPERTY— 
STATE AVERAGES 
Indiana (12 cities and villages) (1928-1929) 
Average assessment ratio (number basis) 
Average assessment ratio (value basis) 
Average percentage deviation (number basis) ... 
Average percentage deviation (value basis) 
Iowa (8 cities) (1927) 
Average assessment ratio (number basis) 
Average assessment ratio (value basis) 
Average percentage deviation (number basis) ... 
Average percentage deviation (value basis) 
(14 towns) 


Average assessment ratio (number basis) 
Average assessment ratio (value basis) 
Average percentage deviation (number basis) .. .32.73 
Average percentage deviation (value basis) 28.03 
Minnesota (6 cities) (1926-1927) 
Average assessment ratio (number basis) 83.22 
Average assessment ratio (value basis) 79.85 
Average percentage deviation (number basis) .. .25.97 
Average percentage deviation (value basis) 
Nebraska (7 cities) (1928) 


4 cities in counties in which the county assessor is 
a separate, full-time official 


Average assessment ratio (number basis) 
Average assessment ratio (value basis) 
Average percentage deviation (number basis) .. 
Average percentage deviation (value basis) 
cities in counties in which county clerk serves as 
county assessor, ex-officio 
Average assessment ratio (number basis) 
Average assessment ratio (value basis) 
Average percentage deviation (number basis) ... 
Average percentage deviation (value basis) 
Wisconsin (3 cities) (1927) 
Average assessment ratio (number basis) 
Average assessment ratio (value basis) 
Average percentage deviation (number basis) ... 
Average percentage deviation (value basis) 
(11 villages) 
Average assessment ratio (number basis) 
Average assessment ratio (value basis) 
Average percentage deviation (number basis) ... 
Average percentage deviation (value basis) 


assessment ratio and the average percentage devia- 
tion are likely to stand in an inverse relationship— 


the lower the former, the higher the latter. Thus 
it is found that the minimum departure from uni- 
formity, with respect to both rural and urban prop- 
erty appears in Wisconsin, and that the maximum 
inequity as to urban property exists in Iowa and 
Indiana and as to rural property in Nebraska. To 
emphasize the seriousness of the assessment situa- 
tion as shown by these deviation figures, it may be 
pointed out that in Iowa towns the overassessed half 
of the properties are compelled to bear approxi- 
mately 65 per cent of the entire tax burden, as 
compared with the 35 per cent borne by the under- 
assessed half, or, in other words, that one-half of the 
total property values are shouldered with nearly 
two-thirds of the total tax load. 


One important aspect of a situation on which as- 
sessment ratio and deviation indices throw but little 
light is that of regressivity, or the extent to which 
there exists a tendency to assess higher priced prop- 
erties at lower percentages of full value. The ap- 
propriate statistical analysis of data indicates that 
regressivity is the rule and proportionality the ex- 
ception in these five states, although the degree in 
which regressivity is present varies considerably as 
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among types of property, states, and assessment 
areas within states. In general, the assessment of 
rural property is more faulty in this respect than 
that of urban, the latter manifesting departures from 
uniformity so wide and erratic as to both over- 
shadow and obscure the regressivity feature of the 
situation. A representative illustration of this type 


of assessment inequity is shown in the following 
table: 


RELATIONSHIP BETWEEN PRICE PER ACRE AND AVERAGE 
ASSESSMENT LEVEL, RURAL PROPERTY, TWO 
IOWA COUNTIES, 1927 


Pottawattamie County 


Sioux County 
















Number Average Number Average 

Price of Assessment of Assessment 
per Acre Transfers Ratio% Transfers Ratio% 
$ 61-$ 80 4 73 

81- 100 4 68 

101- 120 15 58 3 52 
121- 140 16 54 9 57 
141- 160 15 46 22 51 
161- 180 10 40 16 44 
181- 200 12 35 15 44 
201- 220 g* 34 18 37 
221- 240 12 35 
241- 260 13 32 
261- 280 o* 28 





* Value class indicated, and scattering higher values. 





The assessment situation existing in these five 
states, then, is characterized by low valuations, wide 
departures from uniformity, and persistent regress- 
ivity. It provides ample justification for the present 
wide-spread concern and calls for constructive reme- 
dial action without delay. In the absence of any 
evidence to the contrary, it seems reasonable to 
assume that conditions in these five states are repre- 
sentative of those prevailing throughout the entire 
bloc of mid-western states. Although the variations 
in their assessment ills are in degree rather than in 
kind, each of the five presents certain unique under- 
lying causes of such ills. Therefore, in order to 
clarify the cause and effect relations between sys- 
tems of administration and assessment conditions, 
it will be well to make a brief survey of the situation 
in each state. 


Prior to 1929*, the assessment machinery of Iowa 
illustrated the extreme degree to which fiscal decen- 
tralization can be carried. The elected local as- 
sessor, characteristically untrained and inexpert, 
serving a diminutive assessment area, working in- 
dependently of his fellow-assessors and free from 
outside supervision; the ex-officio local board of 
review, instructed by law to duplicate in large meas: 
ure the work of the assessor; the county board of 
review, a second ex-officio body, authorized to equal- 
ize as between townships but without power to 
review individual assessments; the State Executive 
Council, the third ex-officio body, required to equal- 
ize as among counties and to assess railroad, tele- 
graph, telephone, transmission line, and express and 
car company property, although obviously unpre- 
pared to perform these functions effectively ;—these 
were the elements in a situation that had in it so 












































*In 1929, Iowa enacted several measures looking toward fiscal reform, 
the most important of which established a State Board of Assessment 
and Review (State Tax Commission) with broad mandatory powers. 

his provision for centralized and responsible administration represented 
along step in the direction of escape from the fiscal morass in which the 
State had been floundering. 
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little of organization and correlation of parts as 
scarcely to deserve being termed an assessment 
system. 

In view of the above, it is not surprising to find 
that assessment conditions in Iowa are many degrees 
removed from a reasonable standard of perfection. 
One anomalous bright spot on the picture is the 
relative uniformity in the assessment of rural prop- 
erty, which, although far from approaching com- 
plete uniformity, compares advantageously with the 
extremely inequitable assessment of urban property. 
This variation as between’ city and country must 
not be interpreted as meaning that municipal asses- 
sors are either less conscientious or more inexpert 
than are rural assessors; the mine run of elected 
assessors is much the same everywhere, whether in 
city. or in country, and whether in Iowa or in any 
other state. The fact that Iowa rural property has 
suffered less from the state’s faulty assessment sys- 
tem than has urban realty is due to its extremely 
uniform and homogeneous character. If the task 
of assessment be sufficiently easy, an assessor can- 
not go very far astray, no matter how unskilled he 
may be. 

The fact that Wisconsin is the best-assessed of 
these five states might lead one to conclude that 
its position in this respect is attributable to the all- 
around superiority of its assessment machinery. 
However, a seasoned judgment dispels such an infer- 
ence. In its major outlines, Wisconsin’s assessment 
system differs but slightly from that found in the 
majority of other states at the present time. The 
system includes the Wisconsin Tax Commission, the 
assessors of income, the local assessors, the local 
boards of review, and the county equalization boards. 
The one unique official in the system, the assessor 
of income (who is regional director of property as- 
sessment), is the offspring of the Tax Commission ; 
although now an integral part of the whole, his con- 
tinued effectiveness must depend upon the attentive 
care and fostering direction of the Commission. 


The real explanation of Wisconsin’s superior as- 
sessment conditions is found in the effective func- 
tioning of its Tax Commission over a period of 
many years. There are only incidental variations 
between the organization, functions, and powers of 
the Wisconsin Tax Commission and of equivalent 
bodies in other states ; therefore, its successful opera- 
tion must be attributed in part to the calibre of its 
members—to their ability, energy, and constructive 
leadership, and in part to the subsidiary institutions 
and practices that the Commission has founded and 
fostered (assessors of income, comprehensive sales 
data, etc.). Certain other favoring circumstances 
must not be overlooked. The Wisconsin Tax Com- 
mission has commanded the respect ‘and support of 
the legislature and the people of the state generally. 
It has not been seriously hampered in the formula- 
tion and execution of policies by fear of political 
consequences or repercussions. Its powers and scope 
of activity have not been circumscribed by adverse 
court decisions. It has been able, under the civil 
service law of the state, to build up a staff of able, 
trained assistants—non-political appointees with per- 
manent tenure of position. It has not suffered from 
shortage of funds with which to carry on its activ- 
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ities. Had the Wisconsin Commission been less for- 
tunate in several or all of these respects, there can 
be no doubt that its effectiveness would have been 
materially reduced. 


The Minnesota assessment system is both simple 
and orthodox. It consists of four parts: the local 
assessor ; the local board of review; the county board 
of equalization ; and the Minnesota Tax Commission. 
As defined by law, the status, duties, and powers of 
the Minnesota officials show no important variations 
from those of similar officials in near-by states. Al- 
though the tax system of the state is not without 
novel features, such as the complexity of its prop- 
erty classification and its methods of taxing iron 
ores, none of these features is directly related to or 
reflected in the machinery of assessment. 


As compared with assessment conditions in neigh- 
boring states, Minnesota’s showing may be charac- 
terized as slightly above average. A survey of the 
existing situation points definitely to two major con- 
clusions: first, that the state would have been in a 
substantially less satisfactory position than it now is 
had it not been for the determined efforts of the 
Minnesota Tax Commission during the past decade; 
and second, that no tax commission, however able 
and untiring, will be able to effect wholesale and 
lasting improvements in conditions if original assess- 
ment jurisdiction rests in the hands of independent, 
inept, and untrained local assessors and ex-officio 
local boards of review. 

Minnesota, like Wisconsin, has profited much 
from the efforts of a capable, aggressive, forward- 
looking tax commission. The work of the Tax 
Commission is reflected in all the more satisfactory 
aspects of the Minnesota situation. Especially not- 
able is its success in maintaining the same level of 
assessment throughout the state for both rural and 
urban property, in view of the favored status that is 
afforded rural property by statutory classification. 
Measures taken by the Tax Commission to reduce 
individual inequalities include: the frequent and 
vigorous use of its power to order or make reassess- 
ments; a system of gathering and analyzing sales 
data, surpassed only by that of Wisconsin; and 
preparation of an excellent assessor’s manual, a su- 
perior set of appraisal cards and forms, standard 
valuation tables, and model assessment maps. Fur- 
thermore, recognizing that the antiquated local as- 
sessor system is an effective ‘barrier to further 
substantial ameloriation of assessment conditions 
within the state, the Tax Commission has through- 
out the past decade vigorously urged the adoption 
of the county assessor system. 

Without doing it much injustice, the Nebraska as- 
sessment system may be likened to a fiscal museum, 
in which are preserved the deformed administrative 
offspring of past generations. The nominal head of 
the system is the State Tax Commissioner, who is 
also state budget director, state comptroller and 
superintendent of state purchasing—a close approach 
to a reductio ad absurdum of the principle of centrali- 
zation. The duties of the Tax Commissioner with 
reference to the administration of assessment con- 
sist primarily of exercising “general supervision” ; 
that is to say, they are highly superficial in char- 
acter, since he possesses no important mandatory 
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powers. The assessment of certain types of public 
utility property and the task of equalizing as among 
counties rests with the State Board of Equalization 
and Assessment, a purely ex-officio body. The 
elected local assessor and the members of the ex- 
officio county board of equalization occupy the posi- 
tions customarily associated with functionaries 
bearing such titles. The county assessor is the fifth 
wheel of the Nebraska machine. In 56 counties he 
is a separate, independent, elected official, and in 37 
counties the office is combined with that of the 
county clerk. The duties of the county assessor are 
supervisory only, and are alike for both independent 
and ex-officio officers. 


It has already been stated that the assessment 
conditions existing in Nebraska are highly unsatis- 
factory. The level of assessment of both rural and 
urban property is very low as a whole, and varies 
widely as among counties and cities. Lack of uni- 
formity and persistent regressivity are found to a 
greater extent in the assessment of rural property in 
Nebraska than in any other state investigated. Yet 
a system in which responsibility is widely diffused, 
in which the Tax Commissioner has manifold but 
unrelated duties and inadequate powers, in which 
elective supervisory officials and ex-officio boards 
occupy prominent positions, in which the original 
assessment is made by an inexpert, elective town- 
ship official—such a system cannot be expected to 
yield other than unsatisfactory results. Further- 
more, the Nebraska situation shows the supervisory 
county assessor to be such an altogether useless 
official as to make it quite immaterial whether he 
is on a part-time or full-time.basis, or is elective or 
ex-officio. 

The Indiana assessment system is unusually in- 
tricate and obscure. Not only is there found a great 
variety of officials, but also the status, the powers, 
and the duties of these officials are both vague and 
involved. The major components of the system are 
the State Board of Tax Commissioners, the elected 
local assessors, the elected supervisory county as- 
sessors, the ex-officio county boards of review, anda 
few field agents of the State Board. A brief survey 
of the position of the State Board is all that space 
will permit in the way of analysis of the weakness 
common to the entire system—failure to define au- 
thority and allocate responsibility. 


The State Board of Tax Commissioners is given 
broad and numerous supervisory duties, but few and 
incommensurate mandatory powers. In the perform- 
ance of major assessment functions, it is cramped 
and restricted on every side by rigid legal walls— 
the products of either legislative action or adverse 
court decisions. Whenever the Board undertakes 
other than purely routine activities it finds itself in 
a tangle of requirements as to notices, certifications, 
time and place of hearings, and other red-tape, all 
of which serve to limit its effectiveness. It is even 
subject to statutory control as to the time order ol 
execution of its functions. The numerous obscure, 
overlapping, and contradictory provisions of the In- 
diana statutes have left the Board an easy prey to 
an unsympathetic judiciary, and its powers have 
been interpreted narrowly in most important test 
cases. Furthermore, it seems unlikely that the 
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Board has been abie to escape altogether the stifling 
effects of the murky political atmosphere that has 
overhung the state during recent years. It seems 
inevitable that any tax commission, no matter how 
capable and public-spirited its members, will find its 
aggressiveness and enthusiasm ebbing in the pres- 
ence of such handicaps. 

The statistical data indicate that Indiana urban 
property is assessed as erratically and with a lack 
of uniformity at least as great as is found in any 
of these five states, and that considerable regressiv- 
ity in assessment is present. Unfortunately, no data 
were obtainable for rural property. If Indiana re- 
sembles other states, it is likely that somewhat 
greater uniformity prevails in the assessment of 
rural property ; this is problematical, however. 


An unsatisfactory assessment situation appears to 
be the inevitable consequence of reliance upon as- 
sessment machinery as cumbersome, complex and 
inefficient as that of Indiana. Although a one-time 
pioneer in the field of administrative reform of prop- 
erty taxation, Indiana has failed to keep pace with 
the movement which it inaugurated. Although nom- 
inally the head of the state’s tax system, the State 
Board of Tax Commissioners has been so harassed 
by the legislature and hamstrung by the courts that 
it has been unable to develop a policy of aggressive 
leadership. The retention of the township assessor, 
following the introduction of the county assessor, in- 
volves a needless duplication of duties and nullifies 
the good results which might otherwise be secured 
by the county assessor. Duties and powers of offi- 
cials and boards are uncertain, overlapping, and 
incomplete. Centralization of responsibility is scrup- 
ulously avoided and lines of authority are broken 
and diffused. Political expediency takes precedence 
over administrative efficiency. As yet, Indiana has 
failed to recognize that efficient fiscal administration 
is closely associated with broad powers and definite 
responsibility and that the venerable system of 
checks and balances has no place in modern tax 
administration. 

In the preceding paragraphs, emphasis has been 
placed on the elements of especial strength and 
weakness in the administrative set-ups of these 
states, with the thought in mind that some further 
light might be thrown on the major question at 
hand, namely: what reforms in assessment adminis- 
tration are best calculated to promote and maintain 
equitable, uniform appraisals? This question, which 
may be termed the problem of formulating a model 
system of assessment administration, has never ré- 
ceived an altogether adequate answer in the assess- 
ment machinery of any state, despite the fact that 
there has been substantial agreement regarding it 
among competent fiscal students for nearly two dec- 
ades. All the evidence gathered from a survey of 
these five states points unmistakably to the desira- 
bility of such legislative enactments as will bring this 
system into actual, .concrete existence. Detailed 
blue-prints of such a model system are not at hand, 
it is true, but its main outlines are well recognized 
and generally accepted. Therefore an attempt on 
the part of the writer to briefly describe it will be a 
matter of synthesis and summary, rather than a cre- 
ative effort. 
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Today no one is disposed to deny the desirability 
of a permanent state tax commission in which ad- 
ministrative responsibility shall be centered. Out of 
the forty-eight states, forty-three now have appoin- 
tive bodies or officers that, under various official 
titles, are performing some or all of the functions 
properly assignable to a tax commission. Hence the 
present problem as to this branch of the tax system 
is not to secure its introduction, but rather to ensure 
that it has proper status and adequate powers. Au- 
thoritative opinion is agreed that the model tax com- 
mission should be a non-partisan body ; its members 
appointive—not elective or ex-officio—serving for 
long terms of office, and selected solely on the basis 
of qualifications (which include ability, experience, 
and abundance of intestinal fortitude) ; having broad 
mandatory powers over all lesser assessment officials 
and the entire assessment process, including power 
to order or make re-assessments and to exercise orig- 
inal jurisdiction in the valuation of any parcel of 
property; with power to remove any subordinate 
official for cause at any time; and, finally, supported 
by an annual appropriation large enough to permit 
complete and efficient performance of all its func- 
tions. 

In mid-western states, the unit of assessment or- 
ganization should be the county, and the assessment 
official of original jurisdiction should be the county 
assessor. The inherent weakness of any system in- 
volving smaller assessment areas and a host of part- 
time officials are so familiar to all observers that any 
description of them which might be offered here 
would be sheer banality. Today any state that re- 
tains the elective local assessor must be said, by 
such action, to be deliberately expressing a prefer- 
ence for inefficient, sloppy, erratic assessment work. 
Yet, as is true with the tax commission, so also 
with the county assessor—it is not enough to have 
in existence an official on whom has been bestowed 
that title; the method of appointment, duties, and 
status of such an official—and not his title—are the 
matters of primary concern. 


Stated in order of desirability, the methods of 
selecting the county assessor are: (1) appointment 
by the state tax commission; (2) appointment by 
special county board (the board of supervisors, for 
example) from a list of eligible candidates certified 
by the tax. commission; (3) appointment by special 
county board having unlimited power of selection; 
(4) election by popular vote, but with candidates 
limited to persons receiving approval of the tax com- 
mission; and (5) election by popular vote in accord- 
ance with traditional political procedure. It is very 
desirable that the assessor be a civil service em- 
ployee in all states which have provided for such 
status; in that event the method of his selection 
would, of necessity, be one of the first two enu- 
merated above. Every possible precaution should 
be taken to safeguard the assessor from political in- 
fluence and petty local pressures. Therefore, it is 
advisable to give him an indefinite term of office, 
with removal only for cause; failing that, his term 
should be long—in no case less than four years. He 
should be afforded the services of as many deputies 
as are needed to insure thorough, efficient perform- 
(Continued on page 198) 























































































































































































































































































































































































































































































































International Double Taxation 


“During the past decade the attention of the business element, particularly that part of it engaged in 
international trade, has been called sharply to the question of international double taxation. The efforts of 
various countries to meet the demands of war-swollen budgets, both by increasing rates of existing taxes 
and devising new methods of raising revenues, brought to the international trader a. renewed and quickened 
consciousness of the burden resulting when several countries exact tribute in the form of taxes. Most of 
the governments likewise recognized the undue imposition thus placed on certain classes of taxpayers and 
also realized the restrictive effect which these multiple exactions have on international trade. As a result, 
governments and business have cooperated in actively seeking ways and means whereby international mul- 
tiple taxation may be at least reduced, if not entirely eliminated. 

“Two principal methods dealing with the subject are being developed. One is by means of treaties signed 
by two or more countries and the other by legislation based on reciprocity. European countries are using the 
former method and have been and are actively negotiating on the subject. As a result, about twenty treaties 
dealing with the matter have been concluded. The United States has signed no treaties of this character. It 
has, however, made some progress in relieving its taxpayers of this undue burden through legislation and a 
bill now pending in Congress will, if enacted into law, offer opportunity to reduce materially the present 


amount of international double taxation. 


“In the following pages the progress of the movement to reduce international double taxation and the 
principles which the Committee believes should be followed are discussed in some detail. 

“Under the auspices of the Committee on Federal Taxation, this report was prepared by Blaine F. Moore 
of the Taxation Division, Finance Department, United States Chamber of Commerce.” 







NTERNATIONAL double taxation* may result 
when property, or the income from property or 
services, is so located or accrues in such a man- 
ner that two or more independent political sover- 
eigns may have and exercise the right of taxation. 
At the present time when modern business corpora- 
tions carry on practically a world-wide business, thus 
potentially subjecting themselves to taxation in vari- 
ous foreign countries as well as their own, taxation 
may assume a confiscatory nature. In addition to 
the fiscal burden resulting from multiple taxation, 
there. are also the annoyances and real hardships 
imposed by the administrative requirements of the 
tax collectors of the different countries. 


While international multiple taxation has long 
been a source of vexation and difficulties, it was not 
until after the World War that the question became 
so acute as to attract the active interest of both gov- 
ernments and business men in all the more important 
countries. The World War disrupted the economic 
system of the world, disorganized fiscal programs 
and, in addition, imposed an enormous burden of 
expense upon the participating countries. As a re- 
sult, hard-pressed governments. imposed taxes of 
about every conceivable type with high rates, usu- 
ally nothing that could be taxed being allowed to 
escape. The international trader thus suffered from 
the double burden of an increased number of taxes 
and of higher rates. 


The International Chamber of Commerce 

The burdens of the war tax impositions were 
heavy enough to interfere materially with interna- 
tional trade, and in some instances to preclude it, 
this occurring at a time when, because of the im- 
poverished condition of most of the more important 
nations of the world, there was special need of en- 
couraging business activity of every character. 
Agitation for improved conditions began. The In- 





* Report published by courtesy of Chamber of Commerce of the 
United States. ; 


Frep W. SarGeENt, Chairman. 
Committee on Federal Taxation. 





ternational Chamber of Commerce has the distinc- 
tion of first taking up the question in a systematic 
manner. At its initial congress in 1921 at London, 
the Chamber passed a resolution calling attention 
to the problem and authorized the appointment of 
a committee to consider it. Later national commit- 
tees, representing the respective countries which 
were members of the Chamber, were also created. 
Each national committee reported conditions and 
possibilities in its own country and from this data 
the committee of the International Chamber en- 
deavored to develop principles which could be 
applied generally and which, if adopted, would elimi- 
nate or reduce international double taxation. The 
Chamber has continued its work on the project, giv- 
ing attention to the question at each of its biennial 
congresses. As a result, there has been developed a 
rather definite code of principles which has been 
approved by the representatives of those countries 
which have membership in the Chamber. 


The League of Nations 


The League of Nations also became interested and 
under its auspices a report on the subject was pre- 
pared by a commission of economic experts. Later, 
a series of conferences attended by representatives 
of various governments was held and more recently 
a committee has been appointed to consider the mat- 
ter. At the conferences, at which the International 
Chamber was represented, proposals and programs, 
including the principles developed by the Interna- 
tional Chamber, were considered and progress made 
toward clarification and standardization. 


Methods of Relief 


Two principal methods of affording relief from 
international double taxation have been proposed. 
One is by conventions regulating taxation and signed 
by two or more countries. The other is by legisla- 
tion based on reciprocity whereby a country refrains 
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from taxing certain income or property of the na- 
tionals of other countries on condition that its own 
nationals receive equivalent concessions from the 
governments of such foreigners. 


Multilateral and Bilateral Treaties 


In the earlier stages of the work, it was:the expec- 
tation of most of those interested that it would be 
possible to work out a set of principles which could 
then be embodied in a multilateral convention, that 
is, one which would be signed by a considerable 
number of countries. This among other advantages 
would bring about uniformity, which is so much de- 
sired. Due to the wide difference in taxing systems 
and the budgetary needs of many of the countries, 
this hope has not been realized and more recently 
efforts have been along the lines of developing a 
convention to be signed by two countries only. Con- 
siderable progress has been made in this direction 
and up to date about nineteen of these bilateral con- 
ventions have been signed. Included among the 
signatories are Austria, Czechoslovakia, Germany, 
Great Britain, Hungary, Italy, Jugo-Slavia, The 
Netherlands, Poland, Sweden, and the Irish Free 
State. 

Since these conventions all have been of a bilateral 
nature, the desired uniformity is not being achieved 
and the logical result will be that the same govern- 
ment will tax nationals of different countries by 
different methods and impose varying rates. Real 
or alleged unfairness and discrimination may develop 
and this opens the way for international complaints 
and friction. In addition the complications inherent 
in administering numerous kinds of taxes at varying 
rates appear. 

Another difficulty involved in attempting to solve 
the international tax puzzle through treaties is that 
arrangements are likely to be based on bargaining 
rather than on sound principles of taxation. Tariff 
privileges and other economic or political favors may 
be traded for tax concessions, though the latter, 
— by recognized principles, may not be desir- 
able. 

Legislation Based on Reciprocity 

The second method of dealing with the problems 
of international double taxation, that is, by legisla- 
tion based on reciprocity, has several apparent ad- 
vantages. It promotes uniformity and the nationals 
of all countries are treated alike, thus removing a 
potential source of international friction. It is not 
only uniform as between nationals of different coun- 
tries, but is also equitable between governments 
themselves, as each receives a reasonable return for 
any tax revenues which it may forego. 


The United States 

The United States Government has taken the lead 
in developing statutory measures for the relief of 
international double taxation. At present two types 
of provisions of quite a different nature are found. 
One type makes certain concessions on a reciprocal 
basis, while under provisions of the other the Fed- 
eral Government foregoes certain taxes and assumes 
a fiscal burden without any compensating conces- 
sions from other countries. This latter is justified 
on the ground of giving relief to American citizens 
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who would otherwise pay undue taxes because of 
the fact that they are also taxed abroad. 

This latter type of relief appeared first in the early 
war revenue acts, and has been continued and added 
to since then. It provides that a citizen of the 
United States may credit against the amount of 
taxes due the Federal Government, income, war 
profits and excess profits taxes paid during the taxable 
year to any foreign country. <A similar privilege is 
also available to domestic corporations. There is, 
however, in the case of both individuals and corpora- 
tions a limit on the credit which may thus be taken, 
this being based on the proportion of the income re- 
ceived by the individual or corporation from abroad. 
It will be noted that by this arrangement neither the 
Federal Government nor American citizens receive 
any tax concessions from abroad, the Government 
simply remitting a certain amount of the taxes other- 
wise due it because taxpayers have been compelled 
to pay taxes in foreign countries. As an internal 
policy the resulting revenue loss may be entirely 
justified, but there is an element of unfairness in- 
volved in that the total burden is placed on the 
American Government. In 1925 there was allowed 
credit on taxes due the Federal Government because 
of the taxes paid to foreign countries the sum of 
approximately $22,000,000; in 1926 the amount was 
about $24,000,000; in 1927, over $26,000,000. It 
would seem only fair that the American Government 
should have some concessions from foreign coun- 
tries for this fiscal sacrifice. y 

Some other concessions also have been made to 
foreign governments and individuals for which the 
United States Government receives no direct com- 
pensating return though these are not without eco- 
nomic benefit to the country. The income of foreign 
governments received from investments in the 
United States or from interest on deposits in Ameri- 
can banks is exempt from Federal taxation. Like- 
wise interest on deposits in American banks accruing 
to persons not engaged in business within the United 
States nor having an office therein pays no Federal 
taxes. The income derived by a foreign central bank 
of issue from bankers acceptances is also exempt 
from Federal taxation. ; 

In other instances relief from international double 
taxation is also offered through statutory provisions 
based on reciprocity. The revenue acts have for 
some time provided that an alien resident may credit 
on his taxes due to the Federal Government any 
similar taxes paid to a foreign country provided the 
foreign country of whch such alien resident is a 
citizen allows a similar credit to citizens of the 
United States residing in such country. 


Taxation of Shipping Companies Now on a 
Reciprocal Basis 


Another statutory provision based on reciprocity 
is of much more concern to business interests. The 
1921 and later revenue acts exempt from Federal 
taxation “the income of a non-resident alien or for- 
eign corporation which consists exclusively of earn- 
ings derived from the operation of a ship or ships 
documented under the laws of a foreign country 
which grants an equivalent exemption to citizens of 
the United States and to corporations organized in 
the United States.” 
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The advisability, perhaps it would not be too much 
to say the necessity, for an arrangement of this char- 
acter is obvious. If a large shipping concern with 
its boats touching at the ports of practically all coun- 
tries of the world were to be taxed on its earnings, 
or alleged earnings, in each of the countries which 
its boats touched, it might easily be bankrupted by 
the total burden thus imposed and harassed beyond 
endurance by being required to ascertain just how 
much of its earnings should be allotted to each in- 
dividual taxing jurisdiction. 


This reciprocity offer has been accepted by practi- 
cally all countries having any extensive shipping in- 
terests, twenty-two being included in the list... As 
a result, American shipping companies are now prac- 
tically exempt from international multiple taxation 
and pay taxes in the home country only. Reciproc- 
ity in international taxation thus has one distinct 
achievement to its credit. 


Companies engaged in air transportation have sub- 
stantially the same problems to meet in the tax field 
as have shipping companies. Both may touch at 
numerous ports and the resulting problems of prop- 
erly allocating income or property for tax purposes 
are not essentially different. There seems to be no 
logical reason why the reciprocal exemption privi- 
lege now enjoyed by shipping companies should not 
be extended to enterprises engaged in air transporta- 
tion. 


Importance of International Double Taxation to 
American Business Interests 


The great and constantly increasing importance of 
the United States as a factor in international trade 
is so well known as scarcely to require comment. 
Its foreign trade, growing steadily for years, re- 
ceived a great impetus during and following the 
World War. At the present time, it ranks among 
the first nations of the world in the volume of 
its international commodity trade. In addition to 
commodities, in 1929 the United States also ex- 
ported approximately $671,290,000 of capital, and 
$1,250,000,000 in 1928, in the form of foreign securi- 
ties publicly offered in this country. This trade is 
carried on with every nation in the world and in 
each country in which an American business enter- 
prise buys or sells it becomes a potential taxpayer. 
In addition, it must always pay taxes at home. In- 
ternational multiple taxation thus becomes of real 
importance to American business interests. There 
are, moreover, two aspects of the question, (1) the 
amount of taxes imposed and (2) whether or not the 
American international trader is being discriminated 
against and paying more taxes than other foreign 
competitors in the same market. 

European countries are not only discussing the 
question, but by means of treaties, mostly of a bi- 
lateral nature, are providing definite means of alle- 
viating the situation so far as the nationals of the 
signatory powers are concerned. As yet the United 
States has signed no treaties of this character and 
unless some constructive action is taken, an Ameri- 
can engaged in international transactions is likely 





1 Argentine Republic, Bulgaria, Canada, Denmark, Egypt, France, 
Germany, Great Britain and Northern Ireland, Greece, Iceland, Italy, 
Japan, The Netherlands, Norway, Paraguay, Persia, St. Lucia, Siam, 
Spain, Straits Settlements, Sweden and Venzuela, 
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to find himself at a distinct disadvantage in com- 
parison with his foreign competitors. 


Attitude of U. S. Treasury Department 


The importance of the question has received recog- 
nition in high official quarters. Secretary Mellon in 
his Annual Report of 1929 took cognizance of the 
situation as indicated by the following statement: 

Subjection to taxes in two or more countries constitutes 
a real barrier to the expansion of international trade and 
investments. Even before the World War, some Euro- 
pean governments took measures to alleviate this double 
charge on their taxpayers, but the movement did not be- 
come general until after the war, when the cumulation of 
high income tax rates often consumed most of the profits 
of international commerce, and estates spread over several 
countries almost vanished after payment of their respective 
duties. ... As double taxation impedes considerably the ex- 
pansion of commerce, no country has a more vital interest 
in preventing it than the United States. The United States 
has already incorporated in its revenue act certain meas- 
ures to prevent double taxation, but much more can be 
done. 

The Treasury Department proposes during the coming 
session of Congress to submit its studies of the subject 
and its recommendations, which will permit our Govern- 
ment to participate in the movement to eliminate interna- 
tional double taxation. 

Undersecretary Mills of the Treasury Department 
in an address before the United States Chamber of 
Commerce at its annual meeting in 1930, made the 
following comment: 

The movement to mitigate the evils and burdens that 
arise from the taxation of the same income, profits, or 
property by two or more countries has in recent years 
gathered considerable momentum, due to the growing reali- 
zation that double taxation of this character is unscientific 
and unsound. Since 1921 most of the European countries 
have entered into two-party agreements under which they 
preclude the double taxation of all kinds of income. These 
agreements embody reciprocal concessions. Instead of one 
state bearing the entire burden of relief as is done under 
the credit provisions of the United States Revenue Act, 
each party to the European type of agreement shoulders its 
share. Unfortunately, these agreements differ widely in 
form and content. But the point to be noted is that Europe 
is giving serious consideration to the problem of interna- 
tional double taxation and that they are actually taking 
action to eliminate it. 


Proposed American Procedure 


There has been considerable discussion concerning 
the procedure which the American government 
should follow in an endeavor to alleviate interna- 
tional double taxation. Should it follow the recent 
practice of European countries and negotiate a series 
of treaties with foreign governments or should it at- 
tempt to improve the situation by legislation based 
on the principle of reciprocity ? 

The treaty method as developed in practice has 
the disadvantages noted above, namely, that taxation 
is likely to be determined by political bargaining 
rather than by recognized fiscal principles, and also 
since uniformity is not attained, discrimination 
against nationals of certain countries may result. 
Adjustment through legislation based on reciprocity 
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is eminently fair, minimizes discrimination, and 
tends to mitigate complaints and friction with for- 
eign countries. An additional argument is that the 
principle of reciprocity which is the fundamental 
basis of legislation of this character affecting inter- 
national double taxation is fair as between govern- 
ments as each would receive in general a fair 


exchange for any concessions which it made to other 
countries. 


Pending Legislation 


In addition to the statutory provisions already 
mentioned, legislation of a more general character 
based on reciprocity is having serious official and 
unofficial consideration. At the last session there 
was introduced in Congress a bill (H. R. 10165) 
providing for an adjustment in taxes now payable to 
the Federal Government by the nationals of foreign 
countries on condition that the governments of such 
nationals permit similar privileges to American citi- 
zens. A hearing on this bill was held before the 
Ways and Means Committee in March, 1930. At 
that time among those who appeared in favor of the 
bill were Secretary Mellon and Undersecretary 
Mills. The Fiscal Committee of the League of Na- 
tions in commenting on this proposed legislation 
made the following statement: 

The Fiscal Committee has taken note of the draft law 
recently submitted to the Congress of the United States 
of America with a view to avoiding double taxation. The 
Committee welcomes this attempt, the more so because 
the system of combating the superimposing of taxes by in- 
ternal legislation has already shown itself as very effica- 
cious. ... It is to be hoped that the several states will be 
influenced to follow the same path, which will lead to the 
disappearance of the law of double taxation in a consider- 
able field. ‘ 

This bill as introduced into Congress is in general 
harmony with the principles set forth in this report 
and the Committee, without passing on details, 
wishes to express its approval of the substance of 
the proposed law. Legislation of this character, 
however, should not affect present credit provisions 
for taxes paid abroad, except insofar as such credits 
will logically be reduced because of the lessened 
amount of taxes paid abroad as reciprocity becomes 
effective. The question of credit for taxes paid 
abroad is an important, difficult matter fully deserv- 
ing of independent treatment, and the present gov- 
erning statutes and regulations should not be 
involved directly or indirectly in legislation designed 
to reach an entirely different objective. 


International Conferences 


One of the important and effective means of de- 
veloping programs and crystallizing Opinion has 
been, and undoubtedly will continue to be, that of 
international conferences. Several of these have 
been held and in all probability more will be called 
in the future. At such sessions representatives of 
the interested countries can discuss the numerous 
problems involved and an opportunity is presented 
for compromise and agreement. For this reason, it 
is believed that the United States Government 
should encourage such conferences whenever it ap- 
pears that meetings of this character would aid in 
harmonizing conflicting interests and developing con- 
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structive programs. It is also highly desirable that 
the American Government be represented at any 
general conference assembled to consider this ques- 
tion. If the views of this country are not effectively 
presented at such conferences, principles and pro- 
grams may be formulated prejudicial to American 
interests. It is, moreover, much easier to guide 
thought on the subject while it is still in a formative 
stage than it is to secure any modification that may 
be desirable after conclusions have been reached and 


embodied in more or less rigid formal pronounce- 
ments. 


Broad, Liberal Treatment 


The Committee believes that the Treasury De- 
partment officials and those of the Department of 
Commerce, should be commended for the serious 
attention given this matter and for their continuous 
efforts to work out a satisfactory solution. The 
Committee is also firmly of the opinion that because 
of the present and growing importance of the ques- 
tion, thoughtful and persistent efforts should be 
directed to developing means of alleviating the situa- 
tion. The whole matter should be considered in a 
broad, statesman-like manner and from the stand- 
point of the general economic welfare of the country. 
An arrangement which would relieve our exporters 
from tax burdens, which may be sufficiently heavy 
to have a restrictive effect on business, and thus 
encourage international trade, would tend not only 
to increase national prosperity but would also, be- 
cause of the greater taxable wealth resulting, amply 
compensate the Treasury for any moderate amount 


of revenues which might have been foregone for 
the time being. 


Reciprocal Legislation Favored as Practical 
Measure 


Perhaps the ideal method of solving the problem 
would be by a multilateral treaty between the im- 
portant commercial nations of the world whereby 
common solutions of the more outstanding questions 
involved would be adopted, thus introducing as re- 
gards these questions, a single and uniform interna- 
tional law among the signatory nations. Such.a 
solution, however, appears improbable, at least in 
the near future, and up to date such treaties as 
have been signed are of a bilateral nature. It is 
believed that, as a present practical method, legis- 
lation based on reciprocity offers the better means 
of dealing with the question. Any such legislation, 
however, which may be adopted should contain 
nothing which would militate against adoption of a 
multilateral treaty, should a solution of the question 
by these means later appear practical. 


Administrative Discretion 


Some countries for various reasons may find it 
more feasible to adjust tax matters by executive ac- 
tion rather than by legislation. In addition, there 
are numerous types of taxes imposed by different 
countries and even in cases where substantially the 
same type of tax is levied, different names may be 
used. There is also another class of tax questions 
which may be of an administrative character as it 
involves apportionment rather than specific exemp- 
tion of income, that is, the fair allocation for tax 
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purposes of income derived from capital invested 
and operations carried on partly in one country and 
partly in another. Because of this practical situa- 
tion, there will very likely arise in various instances 
questions, particularly those of a more detailed na- 
ture, that cannot be satisfactorily adjusted by legis- 
lation which can only lay down general rules. For 
these reasons it is very desirable that any legislation 
on the subject should give the administration rea- 
sonable authority to conclude executive agreements 
in those instances where it may be necessary in 
order to effectuate fully the benefits which the pro- 
posed legislation and other remedial projects are de- 
signed to confer. 


In view of the foregoing it is therefore concluded: 


1. The United States Government should give 
serious and continued attention to developing means 
whereby the burden imposed by international double 
taxation may be relieved. 


2. The United States government should encour- 
age conferences with foreign governments for the 
purpose of furthering solution of the problem of 
international double taxation, and be represented at 
all general international conferences held to consider 
the question. 


3. General legislation, the application of which is 
conditioned on reciprocity, is a valuable method of 
furthering a solution of the question of international 
double taxation. 


4. Legislation on the subject should, however, in- 
clude provisions authorizing administrative authori- 
ties to conclude executive agreements with individual 
foreign countries in those instances where general 
legislative provisions do not afford a satisfactory 
means of effectuating reciprocal exemptions and also 
authorization to develop fair and uniform rules for 
apportionment of income earned partly in one coun- 
try and partly in another. 


5. Based on reciprocity, concessions to taxpayers 
resident in foreign countries, in addition to existing 
concessions, should as a present minimum provide 
in principle for the following: 


Vermont Joins States Levying Taxes 
on the Basis of Income 


HE State of Vermont officially joined the ranks 

of the states levying taxes on the basis of in- 
come on April 3, 1931, when the Income and Fran- 
chise Tax Act of 1931 was approved by Governor 
Stanley C. Wilson. 

The rate for individuals on taxable net income, 
after exemptions, is 2 per cent, but income received 
on account of ownership or use of or interest in any 
stock, bond, note, agreement or other interest- 
bearing security is taxable at the rate of 4 per cent. 
However, fromthe latter category the following 
items are exempt from taxation: 

(a) Interest received on account of money loaned 
within the State of Vermont, at a rate not exceed- 
ing 5 per cent, evidenced by a promissory note, 
mortgage on real estate or a bond for a deed, in- 
cluding credits representing the purchase price or 
any part thereof, of real ‘estate within the State of 
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(a) The exemption from Federal taxation of 
the income of a non-resident individual or of a 
foreign corporation with the exception of income 
derived from carrying on any business or profes- 
sion through a permanent establishment in the 
United States, compensation for labor or personal 
services performed in the United States, and in- 
come from real property located within the United 
States. 


(b) The complete exemption from Federal 
taxation of the income of a non-resident individual 
or of a foreign corporation consisting exclusively 
of earnings derived from the operation of aircraft. 


6. Nothing in the proposed reciprocal exemption 
legislation should affect the present statutes and 
regulations governing allowances for credit against 
federal taxes for taxes paid abroad. 


Respectfully submitted, 


Fred W. Sargent, (Chairman) President, Chi- 
cago & North Western Railway, Chicago, IIl.; 
Dr. T. S. Adams, 115 Everit St., New Haven, 
Conn.; Henry Herrick Bond, Bond, Tibbetts 
& Stacey, 701-704 Bankers Building, Boston, 
Mass.; William S. Elliott, General Counsel, 
International Harvester Co., Harvester Build- 
ing, Chicago, Ill.; David A. Gaskill, Thomp- 
son, Hine & Flory, Guardian Building, 
Cleveland, Ohio; Charles D. Hamel, Hamel 
& Doyle, Southern Building, Washington, 
D. C.; George E. Holmes, Olcott, Holmes, 
Glass, Paul & Havens, 170 Broadway, New 
York, N. Y.; Leland Hume, Vice-President, 
Southern Bell Telephone & Telegraph Co., 
Nashville, Tenn.; Roy C. Osgood, Vice- 
President, First Union Trust & Savings 
Bank, Chicago, Ill.; F. C. Rand, Chairman 
of Board, International Shoe Company, St. 
Louis, Mo.; James Ringold, President, The 
United States National Bank, Denver, Colo.; 
B. B. Sheffield, President, Commander Lara- 
bee Company, Minneapolis, Minn.; Oscar 
Wells, Chairman of Board, First National 
Bank, Birmingham, Ala. 









Vermont, sold or transferred, evidenced by a prom- 
issory note, mortgage or bond for a deed bearing 
a rate of interest not exceeding 5 per cent per an- 
num; - 

(b) Interest upon the obligations of the United 
States or its possessions; or the State of Vermont 
or any political subdivision of the State of Vermont 
when the interest rate does not exceed 5 per cent 
per annum; (c) Interest on deposits in all savings 
banks, savings institutions, trust companies and in 
national banks within the State of Vermont which 
file stipulations and pay a tax under the provisions 
of Chapter 48 of the General Laws and in such in- 
stitutions in those states by the laws of which 
moneys on deposit are or shall be exempt from taxa- 
tion in such state to the owner thereof ; 

(d) Dividends on stocks of those corporations 
which are subject to taxation under Part II of the 
Income and Franchise Tax Act of 1931; provided, 
however, that if a corporate franchise tax is not 
measured by the entire net income of such corpora- 
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THE WISCONSIN STATE-AND-LOCAL TAX SYSTEM AS OF JANUARY 1, 1931 
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Legal citation 








Ct ps. 70, 74....| General property. ....... 





Real and personal property| Cash value.......... 
of individuals, partberahia, 
corporations; intra- 
district water, light, heat 
and power companies. 
Operating utility property. .| Cash value......... 











eeewneee Third Monday in 
Dec. to Feb. 1 
unless extended 
to Mar. 1. 















Chap. 76......-.| Light, heat and power 
cos. (inter-district.) 





On or before 
Dec. 1. 





do Railways (steam). .... Half on or before 
June 1, half on 
or before Oct. 1. 


Operating railway property..| Cash value......,. . 











Street railways afd con- 


Operating utility property... do 
nected utilities 
















On or before 
Dec. 1. 










do Sesping ext companies... 

do Freightlineandequipment} {A {| jg do go {| dd = || gd | d |} = J} do {4100 per} ..............0.. oe Within 30 days 
companies. cent. after notice by 

do ess companies....... State Treasurer. 

do Telegraph companies... .. 















eptereenaavscen a Half on or before 
June 1, half on 
or before Oct.1. 
On or before 











do Conservation and regula- 
tion companies. 
Chaps. 70, 74 .| Occupations....... 









Grain and coal bandied by| Busbels J ome and 
commercial elevators and| tons of handled 


e. 1. 
On or before 
Dec. 15. 
docks. during year. 








Cae FB nese 





Vessels (regularly employ- 
ed in interstate ¢ ). 


Chap. 77........] Forest crop land......... 


towns. 
Registered tonnage. ....... WOEB....0200005.005) REC RP RECOR.......100 Ohhh §§§§ FE QB  Tecccveces 0 per May 1. 














tor 
Approved forest crop land...| Acres...............] Wcents peracre.........J......00:1] |] T ow nl.........]50 per cent to} None re] ............. On or before Feb. 
4 juired. 20. 


















Forest products.......... Wood products cut and re-| Stumpage value. ....| 10 per cent............. On or be-| Year ending | Last day of the 























































moved from forest crop) Commis- Treas’ t. fore May| Oct. 30. month after no- 
lands. i 15 and tice by Tax 
Commission. 
Toheritances............. Transfer of property by will) Market value less| Graduated 2 percent to 15) County it} Counties 7} percent} On Date of death.| On or before 18 
or intestate law. authorized d educ- per cent. court. on resident dece- ~ months after 
tions. dents, | percent on death, 
non-resident de- 


minimum of $3. 








POs ccseees Telephone companies... Gross receipts...... 













85 per cent of tax - 
exchange receip' 
to cities, villages 
and towns. 


Receipts from operation. ... 









































Fire and marine insurance Direct insurance against fire,| Gross premiums leas} 2} per cent subject to re- Insurance] 100 per] ........2.-.se0e: On or before 
companies. or therisk of inland naviga-| authorized deduc-] ciprocal and retaliatory Commis- Dec. Mar. 1. 
3 tion or transportation. tions. laws. sioner. 5 
Casualty and surety insur- Direct casualty and surety do 2 per cent subject to re- Ce Le eee On or before Mar. 
ance companies. contracts on lives of resi- ciprocal and retaliatory t. 1, 
dents or property in Wis- ws. 













consin. 
Life insurance companies Income from all sources.....| Gross income less 


r 3} per cent for 1930.3 per: 
(domestic). there- 


Gd. BERD. GU ceerscccsvecccece do 
cent for 1931 and cent. 
after. 















do Life insurance companies 


(foreign). 





Contracts on lives of resi- i j Legiela-|{ do | 100 perl .......ceeceeeees do 
dents of Wisconsin. authori ded iatory laws. 










Chaps. 200,201 .| Fire insurance companies. 





cities, villages and towns 
— to fire department 


Boxing and sparring con- i is8IONS. ... ++ -240- 


Sen rr - a Within 24 hours 
tests and exhibitions. J i t. hours aft ag the con- 


Direct insurance effective in ee  )  Seeerereeres a | ee | | (eee 0 i i * or before Mar. 















Chap. 169....... 















eee Income (normal)......... 





Incomes of individuals, fidu-| 3 year average net in-| Graduated: corporations, 
ciaries and corporations. come. 2 per cent to 6 per cent; 








Within 30 days 
the first 





Chaps. 20, 71....| Income (teachers’ retire 


ment surtax). 





Casco Motor vehicle registration. Motor vehicles operated on} Weight... ......... 


blic bighw: classifications. of State. « jp! a ceahtenasy 
public highways. 1 pens 













bascvoed Motor vebiclef uel. Fuel consumed in the opera-| Gallons. ...........} 2 cents... 






- ove | State) jg j§|§ []8tstel do | do | On or be} Monthly...... On or before the 
tion of motor vehicles on Treasur: 15th of each 
highways. . 4 month. 














ae Auto transportation com-| A | Motor vehicles operated on| Ton mile... . . ..| Pneumatictires,1/10cent;|S t a t e hecesuewd .+e-+| Within 30 days 
panies. public highways outside of two or more solid rubber i after notice by 
city and village limits. tires, 1/5 cent. i 





: State Treasurer. 
sion. 


(Chart prepared under the direction of W. J. Conway, Wisconsin Tax Commission. 










tion, then a proportion of the dividends paid by income earned by the corporation from business 
such corporation shall be taxable, and such taxable done within the State of Vermont bears to the entire 
portion shall be that portion of the dividend as the net income of the corporation. 
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The personal exemptions are $1,000 for a single 
person and $2,000 for married persons, if living with 
husband or wife. However, in case income is de- 
rived wholly from ownership of or interest in any 
stock, bond, note or other interest-bearing security, 
the personal exemption in the case of a single indi- 
vidual is $400 and that of married individuals, living 
with husband or wife, $800. 

A franchise tax is levied on corporations, which 
include joint stock companies, associations and any 
business conducted by a trustee or trustees wherein 
interest is evidenced by certificate or other written 
instrument, on the basis of net income, at the rate 
of 2 per cent. Among the corporations exempt from 
the tax are: those organized under the National 
sanking Act; mutual savings banks, savings banks, 
trust companies, and building and loan associations ; 
railroad, express, telephone, telegraph, steamboat, 
trolley or electric railway corporations; sleeping and 
parlor car and dining car companies; insurance, 
surety and guaranty compaines, mutual or other- 
wise; life, fire and marine insurance corporations, 
and mutual life, fire and marine insurance compa- 
nies; and business organizations, chambers of com- 
merce or boards of trade not organized for profit, 
no part of the earnings of which inures to the benefit 
of any private stockholder or individual member. 

Both the individual income tax and the corpora- 
tion franchise tax will first be collected in 1932 on 
the basis of income received during the calendar 
year 1931 or for an “income year ending during the 
twelve months ending March 31, 1932.” 


Income Tax Rates in Missouri 
Increased by New Law 


NEW revenue act has been enacted? for the 

State of Missouri which increases the income 
tax rate on individuals from a uniform rate of 1 per 
cent to a graduated tax, effective after June 30, 1931, 
at rates as follows: 


(a) On incomes in excess of the deductions and 
exemptions provided, but not exceeding such deduc- 
tions by more than $1,000 a rate of 1 per cent. 

(b) On incomes of over $1,000 but not in excess 
of $2,000 over deductions and exemptions a rate of 
1% per cent, less five dollars. 

(c) On incomes exceeding deductions and ex- 
emptions by more than $2,000 but not by more than 
$3,000, a rate of 2 per cent, less fifteen dollars. 

(d) On incomes that are more than $3,000 but not 
more than $5,000 above deductions and exemptions 
a rate of 2% per cent, less thirty dollars. 

(e) On incomes of from $5,000 but not more than 
$7,000 above deductions and exemptions a rate of 
3 per cent, less fifty-five dollars. 

(f) On incomes which exceed exemptions and 
deductions by more than $7,000 but not more than 
$9,000 a rate of 31%4%, less ninety dollars. 

(g) On incomes exceeding deductions and ex- 
emptions by more than $9,000 a rate of 4 per cent, 
less $135.00. 


A further provision is made that if these rates 
for any reason are declared invalid or inoperative 


1 The bill passed by the legislature was approved by Governor Henry 
S. Caulfield on April 16, 1931. , 
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then for the second half of 1931 and succeeding years 
a uniform rate of 2 per cent of net income shall be 
levied. 

The tax rate on net incomes of corporations, joint 
stock companies and joint stock associations which 
are not exempted from taxation is 2 per cent. For- 
eign corporations are taxable only on the portion of 
income earned within the state, the computation of 
which is prescribed in the Act. 

In addition to the field deputies now authorized, 
the new law empowers the state auditor to employ 


three division deputy auditors and ten field deputy 
auditors. 


Income Tax Law of the State of 
Georgia Revised 


N INCOME tax law passed by the Legislature 

of the State of Georgia and approved by Goy- 

ernor Richard B. Russell on March 31, 1931, changes 

the method of computation and tax rates, effective 
as of the beginning of this year. 


Under the Act of August 22, 1929, the tax payable 
by individuals was one-third of that payable to the 
United States under the Federal law upon the in- 
come taxable in Georgia. The rates now in effect 
on individuals are: 1 per cent on the first $5,000 of 
net income or any part thereof, 2 per cent on the 
second $5,000, 3 per cent on the third $5,000, 4 per 
cent on the fourth $5,000, and 5 per cent on all net 
income in excess of $20,000. 


The allowable personal exemptions are $1,500 for 
a single individual, $3,500 in the case of a married 
individual living with husband or wife, $400 for each 
dependent under 21 years of age or for each indi- 
vidual dependent because physically or mentally de- 
fective. In the case of a widow or widower having 
minor child or children, natural or adopted, the ex- 
emption is $3,500. 

Every domestic and every foreign corporation, not 
specifically exempt, is subject to a tax equivalent 
to 4 per cent of the net income from property owned 
or business done in Georgia as defined in the Act. 

The tax imposed on both corporations and indi- 
viduals is payable in the year 1932 on the net income 
received during the calendar year 1931 and annually 
thereafter. The provision is made that in the event 
that the rates levied should be held by the courts 
not to be retroactive for the period of the calendar 
year 1931 preceding the passage and approval of the 
Act, the taxpayer shall pay an income tax at the 
rates provided by the income tax act approved Au- 
gust 22, 1929 for said period and for the remainder 
of the year shall be taxed under rates of the new 
law. Furthermore, Section 66A prescribes that in 
the event that the Act of 1931 is held unconstitu- 
tional by the courts then the income tax act of 1929 
shall remain in full force and effect. 


Amendments of Regulations 


Payments to Employees’ Pension Trusts 
The sixth paragraph of Article 271 of Regulations 
74 has been amended? to read as follows [new 
matter in italics] : 


(Continued on page 194) 
1T. D. 4310: X-16-5029 (p. 3). 
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WO districts courts "have recently held invalid the por- 

tion of Section 302 (c) of the 1926 Act which provides 
that, in determination of the gross estate of a decedent 
for the estate tax, transfers, by trust or otherwise, with- 
out a full consideration or money’s worth, if made within 
two years of death, shall, to the extent that such transfers 
to any one person are in excess of $5,000, be deemed to 
have been made in contemplation of death and be included 
in the decedent’s gross estate. 

In both opinions the authority cited is the Supreme 
Court decision in Schlesinger v. Wisconsin, 270 U. S. 230. 
This case involved a provision of the Wisconsin inheritance 
tax law (amended after the Supreme Court’s decision) 
which made gifts without full consideration within six 
years prior to a decedent’s death presumptively in con- 
templation of death. As amended the Wisconsin State 
Law requires gifts within two years of the death of a 
decedent to be included in the taxable estate, unless proof 
is offered that the transfers were not in contemplation of 
death. , 

If the Supreme Court decides that the district courts’ 
application of the Schlesinger decision to the Federal es- 
tate tax is correct, it will mean another serious loss of 
revenue to the Treasury. In that event, Congress, no doubt, 
will promptly take action again to prevent wholesale 
avoidance of the tax, though retroactive legislation would 
probably not be attempted. 


TS new methods of computing the earned income 
credit of individuals on Federal tax returns are pre- 
sented in a preliminary report to the Joint Cgmmittee on 
Internal Revenue Taxation, made by its research staff, 
of which L. H. Parker is chief. 

The first method proposes a deduction of 12% per cent 
of the earned net income from the income subject to 
normal and surtax. The second method contemplates the 
allowance of a 33% per cent deduction from the income 
subject to normal tax only. The third method uses a 
table of constants so designed as to permit of the deter- 
mination of an earned income tax credit directly from 
the table as soon as the earned net income has been 
computed. 

The report contains an elaborate discussion of all phases 
of earned-income relief. The three major objections to 
the method now provided for by law, as summarized, are: 
first, that it is too complicated, requiring no less than 
14 entries on the return, and results in errors and expense 
to both Government and taxpayer; second, that the 
method is inadequate, especially in the case of incomes of 
over $30,000; and third, that the 20 per cent limit applied 
to business profits in determining the amount earned is 
unfair and entirely arbitrary. 

The choice between the three alternative methods will 
be largely a matter of judgment depending on the par- 
ticular point of view which is accepted as proper; it is 
pointed out, and the matter is further commented on as 
follows: 

“Tf the strict theoretical view is taken, it appears that the 
first method selected, consisting of a deduction from net 
income of 12%4 per cent of the earned net income for both 
normal and surtax purposes, will probably most nearly 
meet the requirements. 

1 District Court of the United States, Western District of Pennsyl- 
vania, in John H. Donnan et al., Executors and Trustees of the Estate 
of John W. Donnan, deceased, v. D. B. Heiner, Collector cna 
Apr. 8, 1931); District Court of the United States, District of Massa- 


chusetts, in John L. Hall et al., Executors, v. Thos. W. White, Collector 
(Decided Apr. 6, 1931). 
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“If a practical viewpoint is taken with the thought 
that the small taxpayer should receive the greater part 
of the relief and that the loss of revenue should be limited, 
then, it is probable that the second method, allowing a 
deduction of 33% per cent of the earned net income in ex- 
cess of personal exemptions from the net income for nor- 
mal tax purposes only, will be considered superior. 


“On the other hand, if it is desired to take a middle 
course where the relief can be readily fixed for each amount 
of earned income and thus allow both theory and practical 
considerations to have due weight, it is probable that the 
table of constants method will offer the most advantages. 

“In any event, it is concluded that the present method 
should be abandoned as soon as possible on account of its 
complexity and that it should not be extended by raising 
the present $30,000 limit on-account of the resulting exces- 
sive relief that would be granted on net incomes above 
that amount. 


“Attention is drawn to the fact that in England the first 
method suggested has been followed for a number of years, 
and recently the rate at which the deduction is allowed has 
been increased from 10 to 16% per cent. It is true that the 
maximum limit placed on earned income is much lower 
than that placed on such income in this country. In fact, 
their limit is $7,500 against our present limit of $30,000. 
However, it is well known that the purchasing power of 
money is much greater in England than in the United States 
and economic conditions are far different. It should also 
be remembered that in Great Britain on the lower incomes 
up to $10,000 their taxes are about fourteen times as heavy 
as ours. On the other hand, their taxes on the millionaire 
are about twice as heavy as our own. 


“It seems certain that adequate relief on earned income 
should be given, especially to that class of taxpayers who 
now receive an inconsequential reduction in tax from this 
source. Individuals of this class who have incomes of from 
$30,000 to $60,000 are probably captains of industry, pro- 
fessional men, and business executives. It would appear 
that when we consider the amount of tax-exempt securities, 
the fact that dividends received are not subject to the nor- 
mal tax, and the relief afforded in the case of capital gains, 
the man with earned income is at a disadvantage in 
comparison with the man living on his investment income. 
It is believed that any one of the three methods suggested 
for consideration would result in much deserved relief 
to°the earned income class as a whole, when the require- 
ments of the revenue permit of further earned income allow- 
ances.’ 


Though not made public until recently, the report was 
transmitted to Congress by Willis C. Hawley, Chairman of 
the Joint Committee on Internal Revenue Taxation, in a 
letter dated June 20, 1930. The report is now in printed 
form, and may be obtained from the Superintendent of 
Documents, Washington, D. C., for 15 cents. 





[% recognition of the existence of a temporary emergency 
the Board of Tax Appeals, in an order dated April 10, 
1931, temporarily suspended Rule 14 of the Board’s Rules 
of Practice in respect of proceedings instituted by 
petitions filed with the Board between March 1, 1931 and 
May 31, 1931, both inclusive. The order gives the Com- 
missioner six months after service upon him of a copy of 
the petition within which to answer or otherwise move, 
instead of the previous limit of 60 days. 

Ordinarily the number of petitions filed during March, 
April and May averages higher than during other months 
and this year the volume has swelled to record-breaking 
proportions in consequence of the near expiration of the 
statutory period for filing appeals under the 1928 and pre- 
ceding Acts. 


AS the year progresses and probability of any material 
improvement of business conditions is projected fur- 
ther and further into the future, the Treasury outlook 
for this and the next two years becomes more disquieting. 
Members of Congress of both the leading parties, in so far 
as an expression of opinion has thus far been voiced, appear 
to be about equally divided as to whether the emergency 
should be tided over by borrowing or by increasing tax 
rates or finding new sources of revenue. At any rate, when 
a prominent member of one party openly supports one 



















































































































































































































































































































































































































side, the opposition singles out a leading member of that 
or the opposing party to positively assert a contrary 
opinion. ; 

Senator Couzens has joined issue with the advocates of 
the pay-as-we-go policy by recommending higher income 
tax rates. He favors restoration of the surtax rates of the 
Revenue Act of 1924 and reinstatement of the gift tax, but 
in an evasion-proof form and with a sliding scale of 
rates somewhat similar to the surtax in the income tax 
law. He also advocates legislation to prohibit the inequal- 
ity between states that arises from the division of income 
for tax purposes in states where community property is 
recognized. On the other hand, Senator Pat Harrison, one 
of the Democratic leaders of the Senate, no less emphati- 
cally has declared himself against increases of taxes, taking 
the position that the Treasury deficit can be covered by 
issues of short term securities. 










































































N important decision, favorable to many taxpayers, was 

rendered on April 21, 1931 by the United States Cir- 

cuit Court of Appeals for the Fifth Circuit in the case 

of Myles Salt Company, Ltd. v. Commissioner of Internal 

Revenue. It involves the question of the statutory limita- 

e tion on an additional assessment, in part based upon ad- 

justments required by the 1921 Act, against the taxpayer 

which filed a return for a fiscal year ended in 1921 before 

the Revenue Act of 1921 was passed but did not file an 
amended return. 


The Act of 1921 was enacted November 23 of that year, 
effective January 1, 1921. The Commissioner ruled that 
if a taxpayer had filed a return for a fiscal year ended 
in 1921 before the 23rd of November he should file a new 
return under the 1921 Act. In 1923 Solicitor’s Memo- 
randum 3021 held that if a return for a fiscal year ended 
in 1921 was filed under the 1918 Act, and another return 
was filed under the 1921 Act, the limitation period for 






























































































Letters from Washington 
on Taxes 


We write a selected list of clients a se- 
ries of letters from Washington on tax mat- 
ters which are subjects of conversation, 
but which do not ordinarily get into pub- 
lished services—the sort of thing you get 
by regular trips to Washington. Not tax 
news, nor digests of rulings, but brief re-_ 
ports of discussions which do not always— 
appear on the surface. The letters are a 
real help to ali tax men. Clients include 
tax practitioners: and corporation officers. 
May we send you a copy of our latest 
letter? 


CLIP THIS COUPON TO YOUR LETTERHEAD 































The Kiplinger Washington Agency, 
National Press Bldg., Washington, D. C. 

Please send me, without obligation, a compli- 
mentary copy of your bi-weekly tax letter. 
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assessment was four years from the time of filing the 
return required under the 1921 Act, and in case a new 
return was not filed, the statutory limitation did not apply 
and assessment for additional taxes could be made at any 
time, on the theory that no return had been filed under 
the 1921 Act. The latter position was taken in defense 
of the assessment against Myles Salt Company, Ltd. 

The Board of Tax Appeals, with three members dis- 
senting, held (18 BTA 742) that no lawful return had 
been filed for the fiscal year in question, and no bar 
against assessment and collection attached because of Sec- 
tion 278(a) of the Act of 1926, which provides that in 
case of failure to file a return the tax may be assessed 
at any time. 

In reversing the decision of the Board of Tax Appeals 
the Appellate Court in its opinion points out that many 
decisions of the Board of Tax Appeals have held that 
returns filed before the 1921 law was passed are not 
nullities, but sufficient to date the beginning of limitation 
if no additional tax was imposed on the particular tax- 
payer by the law, although the return was actually incorrect 
and the tax paid insufficient. The Court held that limita- 
tion is to be dated from the filing of the return on May 
16, 1921, and hence that the entire assessment, made more 
than four years thereafter, is barred. 

If the decision is upheld by the Supreme Court a large 
number of taxpayers who have cases on appeal involving 
the same issue will be entitled to tax refunds. 


>EDERAL income tax collections from individuals dur- 
ing March were $121,351,300, or 44.4 per cent, lower 
than for March, 1930, while the decrease in receipts from 
the tax on corporations was $104,835,500, or 37.2 per cent. 
For the nine-month period from July 1 to March 31, 
income tax collections decreased by $306,829,300, or 16.9 
per cent; total internal revenue collections were $347,420,000, 
or 15.2 per cent, smaller than in the like period of 1930. 
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Oklahoma Income Tax Rates Increased to 
Reduce Property Taxes 


S a measure of relief from ad valorem taxa- 
tion, income tax rates in the State of Oklahoma 
have been increased by an act of the Legislature 
(H. B. No. 480), which was approved by Governor 
Wm. H. Murray on April 4. 

The new rates, effective on income received dur- 
ing the calendar year 1931 or fiscal year ending dur- 
ing the calendar year 1931, are as follows: 

(a) 2% on net income up to and including 
$10,000 ; 

(b) 3% on net income in excess of $10,000 and 
not exceeding $20,000. 

(c) 49% on all net incomes in excess of $20,000 
and not exceeding $100,000; 

(d) 5% on all net incomes in excess of $100,000. 

Every single individual and married individual not 
living with husband or wife having a net income 
of $750 or over, every married individual, living with 
husband or wife, having a net income of $1,500 or 
over and every individual havi ing a gross income of 
$2,500 or over is required to file a return. 

The personal exemptions are $750 for a single in- 
dividual or married person not living with husband 
or wife; $1,500 for a married individual living with 
husband or wife and $750 for each dependent mem- 
ber of any individual taxpayer’s immediate family. 

The income of corporations, apparently, is taxable 
at the same graduated rates as that of individuals, 
but no exemptions are provided corresponding to 
those that apply to individuals. An early test of 
the validity of the corporation tax is in prospect. 





Supreme Court Decisions 


Annuities, Taxation of—Payments of an annuity re- 
ceived by bequest, constituting charges against the whole 
estate—income, personalty and realty—are exempt from 
income tax under Section 213 (b) (3) of the Revenue Act 
of 1926, and are not taxable to the recipients as a “distribu- 
tive share of the income of the estate or trust.”—Supreme 
Court of the United States in David Burnet, Commissioner 
v. Sybil Whitehouse. No. 129. Decision of Circuit Court 
of Appeals, 38 Fed. (2d) 162, which affirmed decision of 
Board of Tax Appeals, 7 BTA 600, affirmed. 

Bad Debts—Amount of a note given in 1925 by an in- 
dividual on the cash basis, in payment of his liability as 
endorser on a corporation’s note which the corporation 
was unable to pay, is not deductible in 1925 by the indi- 
vidual who made no cash payment in that year. The 
Supreme Court agreed with the Circuit Court of Appeals 
that the debt was worthless when acquired and with the 
Board of Tax Appeals’ version of the transaction that the 
petitioner “merely exchanged his note under which he 
was primarily liable for the corporation’s note under which 
he was secondarily liable, without any outlay of cash or 
property having a cash ‘value.’ ’—Supreme Court of the 
United States in A. James Eckert v. David Burnet, Commis- 
sioner. No. 351. Oct. term, 1930. Decision of Circuit 
Court of Appeals, 42 Fed. (2d) 158, which affirmed Board 
of Tax Appeals’ decision, 17 BTA 263, affirmed. 

Banks—Interest Paid on Joint Land Bank Securities.— 
Interest paid by joint stock land banks organized under the 
Federal Farm Loan Act of July 17, 1916, on joint stock 
land bank bonds issued and sold in accordance with the 
Provisions of such act, and secured by farmers’ promissory 
notes deposited with ‘the proper farm loan registrars, the 
Proceeds of which bonds were used in making new loans 
to farmers, interest from which is not taxable, is not de- 
ductible from the income of an affiliated commercial bank, 
the exception of Section 234 (a) (2) of the 1921 Act as to 
interest on indebtedness to purchase or carry tax-exempt 
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securities applying.—Supreme Court of the United States 
in The First National Bank of Chicago, a National Banking 
Association, v. The United States. No. 124. Oct. term, 1930. 
Decision of Court of Claims, 38 Fed. (2d) 925, affirmed. 
Capital Stock Tax.—Holding company is held not to 
have carried on business during the taxable years 1924 
to 1926 in a manner to render it liable to capital stock 
tax under the 1924 Act, where its sole activities, with the 
exception of one sale of stock to avoid violation of the 
Sherman Act and occasional loans to its operating compa- 
nies on which no interest was paid, were to collect its 
income and distribute it by way of dividends.—United 
States District Court, Southern District of New York, in 
Automatic Fire Alarm Company of Delaware v. Frank Collis 
Bowers, as executor of the estate of Frank K. Bowers, de- 
ceased, sued individually and as Collector of Internal Revenue 
for the Second District of New York. Law 43/395. 
Depletion of Oil Leases.—In computing the depletion 
deductible for 1918 by the lessee of an oil and gas lease, 
acquired prior to March 1, 1913, there should be deducted 
from the March 1, 1913, value the amount of depletion 
“actually sustained” in earlier years and not only so much 
as was “allowable” in those years. Although the 1913 Act 
did not allow enough to return the capital on exhaustion 
of the reserve, there is nothing in the 1918 Act to indi- 
cate an intention to permit a deduction for depreciation 
which would represent not only that year’s sustained de- 
pletion, but make up for sustained but disallowed depletion 
in the earlier years. U. S. v. Ludey, 274 U. S. 295, distin- 
guished.—Supreme Court of the United States in David 
Burnet, Commissioner of Internal Revenue v. Thompson Oil 
& Gas Company. No. 288. Oct. term, 1930. Decision of 
Circuit Court of Appeals, 40 Fed. (2d) 293, which reversed 
Board of Tax Appeals’ decision, 15 BTA 993, reversed. 
Federal Estate Tax.—Where decedent, under a deed of 
real property to his wife, made after passage of the 1916 
Act, had until his death a vested reversion in fee subject 
only to a life estate provided in the deed for the wife, and 
to the possibility of its being divested by his death salience ddhinc ch dts saa uannidaadie 
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her lifetime, the Commissioner properly included in the 
decedent’s gross estate the value of his reversionary estate, 
that is, the value of the land after deducting therefrom 
the value of the life estate, as an interest which passed 
with his death—Supreme Court of the United States in 
Etta M. Klein, Former Administratrix of the Estate of Solo- 
mon Klein, Deceased, et al., v. The Umted States. No. 387. 
Oct. term, 1930. Decision of Court of Claims, 42 Fed. (2d) 
596, affirmed. 


Transfers of corporate stock (one in December, 1919, 
one on January 1, 1921, and one on January 26, 1921) to 
his wife and children by a decedent who died August 17, 
1921, at the age of 73, are held not to have been made in 
“contemplation of death” where the Court of Claims’ 
findings of fact showed the animating cause was not any 
present apprehension that death was near at hand but the 
carrying out of a policy long followed in dealing with his 
children of making liberal gifts to them during his life- 
time—Supreme Court of the United States in The United 
States v. Artemus C. Wells, et al., Executors of the Estate 
of John W. Wells. No. 252. Oct. term, 1930. This opin- 
ion contains an interesting interpretation of the meaning 
of transfers in “contemplation of death,” which is broader 
than the interpretation made by the Court of Claims. The 
decision of the Court of Claims, 39 Fed. (2d) 998, however, 
was affirmed. 


Life Insurance Companies—Capital Stock Tax.—Re- 
serves for dividends to policyholders in a mutual life 
insurance company represent part of the net worth of the 
insurance company, and were subject to capital stock tax 
for the years when such taxes were levied against mutual 
life insurance companies. 

The capital stock tax was imposed prospectively upon 
an activity to be engaged in, and, consequently, by reason 
of repeal of the tax on such companies under the 1921 
Act, there was no tax liability on this taxpayer for any 
part of the year ended June 30, 1922.—Supreme Court of 
the United States in New York Life Insurance Company v. 
Frank Collis Bowers, Executor of Frank K. Bowers, Collector 
of Internal Revenue for the Second District of the State of 
New York. Frank Collis Bowers, Executor of Frank K. 
Bowers, Collector of Internal Revenue for the Second District 
of the State of New York v. New York Life Insurance Com- 
pany. Nos. 93 and 160. Oct. term, 1930. Decision of Cir- 
cuit Court of Appeals, 37 Fed. (2d) 556, affirmed. 


Losses on Sale of Assets Acquired Prior to March 1, 
1913.—Under the 1918 Act, no loss is deductible on the dis- 
position of assets acquired prior to March 1, 1913, if the 
March 1, 1913, value is not shown.—Supreme Court of the 
United States in David Burnet, Commissioner of Internal 
Revenue, v. Samuel F. Houston. No. 199. Oct. term, 1930. 
Decision ‘of Circuit Court of Appeals, 39 Fed. (2d) 351, 
which reversed Board of Tax Appeals’ decision, 13 BTA 
279, reversed. 


Patents, Depletion of—Deduction for 1917 for exhaus- 
tion of patents is denied where the sole ground of the 
claim for refund filed as a prerequisite to suit was an ap- 
plication for special relief from excess profits tax under 
section 210 of the 1917 Act, there having been no compli- 
ance with the statute nor waiver of its condition —Supreme 
Court of the United States in United States v. Felt & Tar- 
rant Mfg. Co. No. 116. Oct. term, 1930. Decision of Court 
of Claims, 37 Fed. (2d) 977, reversed. 


Reopening of Tax Cases by Commissioner.—A Commis- 
sioner may reopen a case and redetermine tax liability any 
time within the statutory period in the absence of a clos- 
ing agreement. 

Under the 1918 Act, no loss is deductible on the disposi- 
tion of assets acquired prior to March 1, 1913, if the March 
1, 1913, value is not shown.—Supreme Court of the United 
States in David Burnet, Commissioner of Internal Revenue v. 
Villiiam Hobart Porter et al., Executors of the Estate of 
Wiliam W. Porter. No. 203. Oct. term, 1930. 


Special Assessment, Jurisdiction of Courts in Review of. 
—Appellate courts have no jurisdiction to review the Board’s 
decision sustaining the denial by the Commissioner of spe- 
cial assessment under Section 210 of the 1917 Act.—Su- 
preme Court of the United States in Duquesne Steel Foun- 
dry Company v. David Burnet, Commissioner; Enameled Met- 
als Company v. David Burnet, Commissioner. Nos. 457 and 
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peals, 41 Fed. (2d) 995 (Duquesne) and 42 Fed. (2d) 213 
(Enameled Metals) affirmed. 


Appellate and Lower Court Decisions 


Amortization Allowance.—Amortization deduction on a 
building erected in 1917 and 1918 is denied, there being 
substantial evidence to support the Board of Tax Appeals 
finding that the building was constructed to meet the future 
needs of the taxpayer’s business and not for the produc- 
tion of articles contributing to the prosecution of the war, 
although it was occupied by the Government until 1920 
at a high rental for various purposes in connection with the 
prosecution of the war.—United States Circuit Court of Ap- 
peals, Fourth Circuit, in Merchants Transfer and Storage 
Company v. David Burnet, Commissioner.—No. 3050. Decision 
of Board of Tax Appeals, 17 BTA 290, affirmed. 


Bond Given with Abatement Claim, Effect of —Recovery 
of 1917 taxes paid after the statutory collection period is 
denied, a bond given by the taxpayer in connection with 
an abatement claim “constituting a waiver of the five-year 
statute of limitations and an independent valid promise to 
pay the tax found by the Commissioner to be due,” on the 
authority of U. S. v. John Barth Co., 279 U. S. 370.—United 
States Circuit Court of Appeals, Fifth Circuit, in Bryant- 
Link Company, a Corporation, v. George C. Hopkins, Collector 
of Internal Revenue. No. 5909. 


Business Expense.—In 1916 petitioner effected a com- 
promise with creditors whereby fifty cents on the dollar 
was accepted by them in full settlement of their claims, 
but, in consequence, petitioner’s credit was largely de- 
stroyed and in 1920 decision was made to pay creditors 
an amount equal to the debts relinquished by them in 1916, 
and such payments, made during the three years 1920, 1921 
and 1922, it was held, did not constitute a capital invest- 
ment but were deductible as business expense.—United 
States Circuit Court of Appeals, Fifth Circuit, in H. Harris 
& Company v.. Robert H. Lucas, Commissioner, No. 5940. 
Circuit Judge Bryan dissented from this decision, which 
reversed Board of Tax Appeals’ decision, 16 BTA 705. 


Bad debt deduction for 1917 is allowed for advances 
made to a corporation with related stock interests, which 
were charged off in 1917 because of the poor financial con- 
dition of the debtor corporation, after crediting the ac- 
count for the fair value of formulae and trade marks 
assigned to the taxpayer corporation by one of the en- 
dorsers on one of the debtor’s notes. This one note was 
the only part of the indebtedness that was secured in any 
way, and the taxpayer’s claim that the formulae and trade 
marks assigned by the endorser were of the same value 
as the secured note, is substantiated by the evidence.— 
District Court of the United States for the Eastern District 


of Illinois, in Schuh Drug Company, a Corporation, v. United 
States of ‘America. 


Banks, Taxation of.—Reserve method for charging off 
bad debts having been adopted in the year 1921, the tax- 
payer may not, in that year, deduct actual bad debts charged 
off in the amount of $51,993.85, and also an addition to the 
reserve in the amount of $110,000. But the facts disclose 
that an addition to the reserve of $161,993.85 is not unrea- 
sonable and therefore should be allowed. Rhode Island 
Hospital Trust Co., 29 Fed. (2d) 339, followed. 


Deduction for a bonus paid in connection with the pur- 
chase of the business of another bank for the purpose 0 
obtaining “favorable contact with the depositors of the 
liquidating bank” is disallowed, not being an ordinary and 
necessary expense.—United States Circuit Court of Ap- 
peals, Eighth Circuit, in First National Bank of Omaha, v. 
Commissioner of Internal Revenue. No. 8982. March term, 
1931. Decision of Board of Tax Appeals, 17 B. T. A. 1358, 
sustained as to bonus deduction, but order of redetermi- 
nation as to bad debts vacated and the case remanded for 
further proceedings in conformity with the Court’s opinion. 


Contingent Income, When Returnable for Tax Purposes. 
—Where, for the years 1914 to 1920, the income from the 
development of oil and gas land upon a placer mining loca- 
tion was impounded in the hands of a receiver pending 
outcome of the Government’s attack on the development 
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company’s title, the entire income less the agreed royalty 
payment to the Government of one-eighth, which was 
awarded in 1920 in connection with a twenty year lease, 
was allocable to the respective years in which it accrued, 
this being the manner in which it had been reported by 
the company for income tax purposes.—United States Dis- 
trict Court, Southern District of California, Central Divi- 


sion, in Obispo Oil Company v. Galen H. Welch, Collector. 
No. 3334—Law. 


Corporations—Deductions for Specific Credit—Each 
member of an affiliated group retains its separate identity 
and is a separate taxpayer under the statute where a con- 
solidated return is filed and hence the plaintiff which was 
affliated with a parent company prior to May 1, 1925, and 
whose income was included up to that time in a consoli- 
dated return may not deduct the specific credit for an 
entire year for the period from May 1, 1925 to January 
31, 1926, the end of the fiscal year, for which a separate 
return was filed—Court of Claims of the United States in 


Beneficial Loan Society of Bethlehem v. The United States. 
No. L-223. 


Corporation Liquidations—Valuation of Corporate As- 
sets.—Property distributed in 1920 to the sole stockholder 
in liquidation of a corporation is held to be taxable income 
to the extent that the value of the property as shown on 
the corporation’s books exceeded the cost of the stock, the 
trial court’s finding that the corporate books correctly re- 
flected the value of the property rather than that such 
value should have been based on certain opinion evidence 
having been justified—United States Circuit Court of Ap- 
peals, Eighth Circuit, in Pauline F. Wessel et al., as Execu- 


tors etc. v. United States of America. No. 8892. March 
term, 1931. 


Exemption of Cooperative Associations.—The more lib- 
eral provisions of Regulations 65 (1924 Act) or of the 1926 
and later laws covering exemption of certain cooperative 
associations may not be retroactively applied to the years 
1920 and 1921. Exemption for those years must be de- 
cided upon the basis of the laws then in effect. An asso- 
ciation is held not exempt where the marketing done for 
nonmembers was so substantial both in quantity and in 
number of producers served that it cannot be regarded 
as insignificant or incidental to the cooperative service for 
members. The fact that a large plant was built with bor- 
rowed money, the principal and interest on which was paid 
out of earnings before the producers were paid, also tends 
to prove that the proceeds of sales less necessary selling 
expenses are not turned back to the patrons.—United 
States Circuit Court of Appeals, Ninth Circuit, in River- 
dale Cooperative Creamery Association (a Corporation) < 
Commissioner of Internal Revenue. No. 6242. 


Federal Estate Tax.—Appeals from decision of the Board 
of Tax Appeals, 18 BTA 427 and 428, holding that gross estate 
of deceased spouse does not include California property held 
in joint tenancy by husband and wife and acquired before the 
enactment of the first taxing statute, were dismissed.—United 
States Circuit Court of Appeals, Ninth Circuit, in David 
Burnet, Commissioner, v. Lizzie S. Mastick, etc. and David 
Burnet, Commissioner v. Laura F. M. Doe et all., etc. (Estate 
of Frank P. Doe, Deceased). Nos. 6419 and 6420. 


A refund of estate tax was denied by the United States 
District Court, Southern District of California, Central 
Div., in the case of Mary E. Gill v. United States of America. 
In support of the claim it was alleged that property of 
which husband of plaintiff was possessed at the date of 
his death had been accumulated through use of $23,000 
which plaintiff had inherited ahd placed her husband’s 
charge for use in business in 1879, and that this amount 
should not have been included in the gross estate. 


Insurance Companies Other than Life and Mutual—Basis 
for Gain or Loss on Sale of Securities—Basis for gain or 
loss by a stack fire insurance company on the sale in 1928 
of securities is the value on January 1, 1928, the effective 
date of Section 204 (b) (1) (B) of the '1928 ‘Act providing 
for a tax which was not imposed by prior Acts on the 
“gain during the taxable year from the sale or other dis- 
Position of property” by an insurance company other than 
life or mutual. That section is not unconstitutional in tax- 
ing such gains.—District Court of the United States, East- 
ern District of Pennsylvania, in Alliance Insurance Company 
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of Philadelphia v. Joseph S. MacLaughlin, Collector of Inter- 
nal Revenue For the First District of Pennsylvania. The 
Insurance Company of the State of Pennsylvania v. Joseph 
S. MacLaughlin, Collector of Internal Revenue for the First 
District of Pennsylvania. 


Inventories, Valuation of Where Firm Sales Contracts 
are Involved—Obsolescence of Buildings Used for War 
Purposes—Revenue Act of 1918.—The taxpayer is allowed 
to value at “cost or market, whichever is lower” that part 
of its goods on hand at December 31, 1918, which had been 
intended for the manufacture of munitions to be used by 
Italy in the World War, the Commissioner’s action in 
valuing it at cost being unauthorized. The Commissioner 
had refused to allow reductions for market value, because 
the goods on hand were for delivery upon firm sales con- 
tracts (i. e., those not legally subject to cancellation by 
either party) at fixed prices entered into before the in- 
ventory date, and therefore only a cost basis would reflect 
the true income. However, the facts show that in 1918 one 
of the principals involved in the contract was insolvent, 
that the contract had been suspended, and that there was 
no hope of realizing the contract price. 


Materials, however, which had been intended for use by 
the United States may not be valued for inventory pur- 
poses at market value which was much lower than cost, 
where the Government contract provided that in case of 
cancellation, the contractor would be reimbursed for the 
cost of the materials. The cost agreed upon for reim- 
bursement must be used as the inventory value at the close 
of 1918 even though the actual amount was not determined 
until long after the close of the year, but within the statu- 
tory period for tax determination. 

Obsolescence deduction for 1918 for buildings in the 
difference between the depreciated cost and the residual 
value is disallowed. In 1914, shortly after the World War 
began, the taxpayer, engaged in the manufacture of muni- 
tions, erected substantial buildings on ground leased for 
ten years, at the expiration of which time the buildings 
were to become the property of the lessor. In 1918 after 





BILL’S VISIT 
“Hello, Bill! When did you get in town?” 


“Just this morning . 


. Came over to your 
office first thing.” 


“Well, I’m sure glad to see you, Bill. 
Where you stopping?” 


“Bismarck Hotel.” 
“You stayed there last time, didn’t you?” 


“Yes, I always stop there when I come to 
Chicago. I like the service, the beds, and 
say, the food is the real stuff. You’re com- 
ing over to have lunch with me and we'll 
talk things over.” 


“I was over there eating off you last time 
you were here.” 


“Well, wasn’t the meal good enough to 
repeat?” 


“You bet it was, Bill, but it’s my turn to 
stand the treat.” 


“We won't fight about that ’cause the 
check will be too small to fuss over.” 


“All right, Bill, I’ll be at the Bismarck 
at 12:15.” 
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the termination of the World War the taxpayer no longer 
needed the buildings. The only obsolescence deduction 
allowed is the one-tenth of the cost, the proration of the 
cost over the ten-year term of the lease, as allowed by the 
Commissioner.—Court of Claims of the United States in 
United States Cartridge Company v. The United States. 
No. H-522. 


Invested Capital—That part of a dividend declared in 
1917 and credited on the corporation’s books to an ac- 
count “Dividends payable, D. J. Kennedy” [Kennedy 
owned 99% of the stock of the corporation] was “bor- 
rowed money” and was properly excluded by the Commis- 
sioner from invested capital for the years 1918, 1919 and 
1920.—Court of Claims of the United States in Bulger 
Block Coal Co., a Corporation, v. The United States. 


Notes received from 1907 to, 1914 in payment of interest 
obligations on certain advances made from 1905 to 1911 
should be included in invested capital for the years 1918, 
1919 and 1920 at face value. The Board of Tax Appeals 
allowed the same notes at face value for invested capital 
for 1921, and the Commissioner acquiesced in the Board’s 
decision. No reason has been advanced why the Board’s 
opinion should be disturbed.—Court of Claims of the 
United States in Mt. Vernon Car Manufacturing Company 
v. The United States. No. F-342. 


Section 331 of the 1918 Act relative to invested capital 
adjustments incident to exchanges connected with reor- 
ganizations, etc., applies where property was transferred 
to a corporation in exchange for all its issued stock con- 
sisting of over 36 per cent of its authorized preferred stock, 
having no voting power except upon certain contingencies, 
and all the no par value common stock, the fact that on the 
day of the exchange an agreement was entered into be- 
tween the transferors and another person providing for 
the sale by the latter of the unissued preferred stock not 
taking the transaction out of section 331, since that sec- 
tion has reference to the interest or control existing at the 
time of the transfer, and not at some subsequent date, and 
to control of the corporation through ownership and con- 
trol of the voting stock issued, without considering unis- 
sued stock.—United States Circuit Court of Appeals, Fifth 
Circuit, in Keen & Woolf Oil Company v. Commissioner of 
Internal Revenue. Board of Tax Appeals’ decision, 15 BTA 
542, in effect affirmed. 


Joint Returns of Husband and Wife.—Return of a Texas 
taxpayer, stating on its face that it was not a joint return 
and showing that the taxpayer was married and living with 
his wife on the last day of the taxable year, but making no 
segregation of income as between husband and wife, is a 
joint return which does not require that the Commissioner 
“change it and divide it into two separate returns.” “The 
mere fact that it was disclosed that appellant was living 
with his wife in a community property state was not suffi- 
cient data upon which to divide the return equally.”— 
United States Circuit Court of Appeals, Fifth Circuit, in 
G. D. Anderson v. United States of America. No. 5923. De- 
cision of lower court affirmed. 


Losses, Deductions for.—Loss sustained in 1918 may not 
be deducted in 1924, the fact that the taxpayer was advised 
in 1918 by a revenue agent that he was not entitled to a 
deduction for that year being immaterial. One judge notes 
dissent.—United States Circuit Court of Appeals, Fourth 
Circuit, in F. W. Darling v. Commissioner of Internal Rev- 
enue. Decision of Board of Tax Appeals, 19 BTA 337, af- 
firmed. 


The deductible loss on option warrants to subscribe for 
common stock, acquired in 1911 but never exercised, was 
held to be cost which was lower than March 1, 1913, value. 
Deduction allowed for the year 1921 in which option to 
purchase common stock expired—United States Circuit 
Court of Appeals, Second Circuit, in Sidney Z. Mitchell v. 
Commissioner of Internal Revenue. ‘ Decision of Board of 
Tax Appeals, 18 BTA 944, which affirmed the Commis- 
sioner’s determination, affirmed. 


Partnership of Husband and Wife under West Virginia 
Law.—Plaintiff, a resident of the State of Virginia, where 
a contract between husband and wife is not recognized in 
law, purchased a ninety-five per cent ownership in a furni- 
ture company (a partnership) and subsequently set over 
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as a gift to his wife, the ownership of forty per cent of 
the partnership. It was held, on authority of the State 
Supreme Court in Bolyard v. Bolyard, 79 W. Va. 554, that 
such a partnership was not void, and while the rights 
thereunder could not be enforced at law, they could be 
taken care of in equity, and, hence income of wife of de- 
fendant from such partnership is solely her own separate 
property.—District Court of the United States, Southern 
District of West Virginia, in Harry R. Pugh v. United States 
of America. No. 2637. 


Partnership Returns——Member of a partnership which 
files returns on a fiscal-year basis must report on his calen- 
dar-year return his share of the partnership income for 
the entire fiscal year ended within the calendar year, even 
though the partnership balanced its books each month and 
immediately distributed the profits. The taxation under 
this method, in 1919, when the partnership changed from 
a fiscal-year to a calendar-year basis and filed a separate 
return for the short period, of the partnership profits for 
eighteen months, was not so arbitrary and capricious as 
to be a violation of the Fifth Amendment of the Constitu- 
tion.—United States District Court, Eastern District of 


= York, in Horatio S. Shonnard v. Warren G. Price, Col- 
ector. 


Partnerships, Taxation of—Revenue Act of 1921.—Tax 
of a partnership reporting for the calendar year 1922 his 
entire share of the partnership net income for a fiscal year 
ended in 1922, as required by the statute, should be com- 
puted by first disposing of that part of the partnership in- 
come taxable at 1921 rates, and allocating the remainder, 
taxable at 1922 rates, to the higher brackets without leaving 
any gaps in the brackets. This method, though the reverse 
of that prescribed in the 1918 and 1924 Acts, is what is 
presumed to have been intended by inference, from the 
omission from the 1921 Act of the provisions in the other 
Acts, whether or not such omission was inadvertent.— 
United States District Court of Appeals, Second Circuit, 
in George L. Shearer v. Commissioner of Internal Revenue. 


No. 27044. 


Property Exchanges.—No taxable gain was realized upon 
the exchange in 1920 by two individuals of inherited real 
and personal property for the stock of a corporation or- 
ganized by them, where the evidence showed that the realty 
was heavily encumbered and that the personalty had been 
pledged as collateral, so that “the only reasonable inference 
is that they [the shares of stock] have no ‘fair market 
value’.”,—United States Circuit Court of Appeals, Second 
Circuit, in Edward H. Mount v. Commissioner of Internal 
Revenue. Decision of Board of Tax Appeals, 16 BTA 847, 
reversed. 


Railroads, Taxation of.—Penalties paid for violation of 
Federal Safety Appliance, Hours of Service, Transporta- 
tion of Live Stock and Quarantine laws are not deductible 
as ordinary and necessary expenses of petitioner’s business, 
on authority of Great Northern Ry. Co. v. Com., 40 Fed. (2d) 
372, and Burroughs Bldg. Material Co. v. Com., CCA-2, Jan- 
uary 5, 1931. 


Expenses incurred prior to March 1, 1913, in the sale of 
petitioner’s bonds maturing April 1, 1934, may not be amor- 
tized over the life of the bonds, and deductions for the 
years 1916 to 1919 are disallowed on authority of Com. v. 
Old Colony R. R., 26 Fed. (2d) 408. 


Overcharges made by mutual mistake, collected from 
passengers in excess of fares provided by petitioner’s tar- 
iffs, which were held in a suspense account and credited to 
profit and loss in the years received and which could not 
be refunded because the passengers’ names were unknown, 
constitute taxable income in the year in which they were 
credited to profit and loss. 


No gain or loss resulted from the exchange by peti- 
tioner in 1917 of 20-year debenture bonds, sold at a dis- 
count, for its 6 per cent preferred stock of fhe same par 
value, the transaction being merely an exchange of lia- 
bilities, presumably of the same value. The unamortized 
bond discount may not be deducted as a loss. 


Interest received by a reorganization committee on funds 
from an assessment levied upon holders of petitioner's 
stock does not constitute income of the petitioner even 
though the committee was working for its benefit. 
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Checks and vouchers for compensation for services and 
in payment of damage claims, which were charged to profit 
and loss if not presented for payment within two years, 
constitute taxable income for the year in which they were 
charged to profit and loss——United States Circuit Court 
of Appeals, Seventh Circuit, in The Chicago, Rock Island 
& Pacific Railway Company v. Commissioner of Internal Rev- 
enue. No. 4320. Oct. term, 1930; Jan. session, 1931. 


“Real Estate Subdivision Trust” Taxable as an Associa- 
tion.—An organization formed by a declaration of trust, 
for the purpose of subdividing and selling Los Angeles 
realty, the capital being divided into units of $1000 each, 
distributed among the beneficiaries according to their in- 
vestment, is held to be an association taxable in 1928 as a 
corporation. Control over the trustee bank’s actions was 
exercised by the beneficiaries, and the project was a “func- 
tioning, operating business carried on for profit by the 
joint action of the trustee, beneficiaries and sales agents.” 
—United States District Court, Southern District of Cali- 
fornia, in Trust No. 5833, Security-First National Bank of 
Los Angeles, Successor to Security Trust & Savings Bank, 
Trustee, v. Galen H. Welch, Collector. 


Reconsideration of Claims—Effect on Statutory Period. 
—Action for refund of excess profits tax paid in 1923, 
brought on April 18, 1930, more than two years after re- 
jection of the claim for refund on March 9, 1928, is barred 
by the statute of limitations notwithstanding a subsequent 
letter of the Commissioner affirming his previous conclu- 
sions, the regulation that reconsideration of a claim shall 
not be deemed to be a reopening being held to be valid 
and proper.—United States District Court, Southern Dis- 
trict of New York, in E. L. Heebner v. United States of 
America. No. L-47-180 


Recovery of Taxes.—Recovery of 1917 taxes paid in 1927, 
after the statutory period for collection, can not be had 
where collection of the timely assessment was suspended 
by reason of the filing of an abatement claim, the provi- 
sions of section 611 of the 1928 Act specifically applying.— 
United States Circuit Court of Appeals, Third Circuit, in 
D. B. Heiner v. Diamond Alkali Company, a Corporation. 
No. 4428. Decision of lower court reversed. 


Redetermination of Deficiencies——Commissioner has the 
power to reverse a prior erroneous refund of estate taxes 
by determining a deficiency at any time within the statu- 
tory period, as expressly authorized by Section 307 of the 
1926 Act.—United States Circuit Court of Appeals, Ninth 
Circuit, in Joseph P. Levy and Lucy Levy, Executors of Es- 
tate of Achille Levy, Deceased, v. Commissioner of Internal 
Revenue. No. 6299. Decision of Board of Tax Appeals, 18 
BTA 337, affirmed. 


Separate Returns of Income by Husband and Wife.— 
Income from oil and gas leases was erroneously included in 
its entirety in the 1920 return of the plaintiff, a resident of 
Oklahoma, one-half of such income being income to his wife 
who was actively engaged in business with her husband, the 
court being satisfied by plaintiff’$ testimony that although 
legal title to the land was carried in the husband’s name for 
purposes of credit, the wife had an equitable title to one-half 
of the land by reason of an unrecorded deed delivered to 
her in 1911, which had been lost and could not be produced 
at the trial—District Court of the United States, Western 
District of Oklahoma, in W. L. McKee v. Acel C. Alexander, 
Collector. No. 3808-Law. 


Specific Credit Allowed Corporations under 1921 Act.— 
In determining the applicability of the specific corporation 
credit of $2,000 provided by the 1921 Act, there should be 
deducted from net income that part of a net loss not ab- 
sorbed by income of the year following the year of loss, 
it being held that the provisions of Section 204 (b) of the 
1921 Act concerning the second taxable year following the 
year of a net loss are to be literally interpreted and applied 
even though Article 1602 of Regulations 62 provides to the 
contrary.—United States Circuit Court of Appeals, Fourth 
Circuit, in David Burnet, Commissioner, v. Moore Cotton 
Mills Company.. No. 3052. Decision of Board of Tax Ap- 
peals, 17 BTA 662, affirmed. 


Statute of Limitations.—Collection of an original assess- 
ment of 1920 taxes, made September 26, 1921, is not barred 
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under Section 278(d) of the 1926 Act which provides that 
distraint or proceeding in court must be begun within six 
years after assessment, a suit commenced by a judgment 
lien creditor on February 9, 1927, being held under West 
Virginia law to have stayed the running of the statutes 
of limitations as to those debts brought into the suit, in- 
cluding the Government’s lien for taxes.—West Virginia 
Supreme Court of Appeals in Berrymont Land Company v. 
Davis Creek Land & Coal Company et al. No. 6838. 
Government’s claim for 1920, 1921 and 1922 taxes aggre- 
gating approximately $150,000, against respondent as trans- 


. feree of five other corporations was held to be barred on 


the finding that assessments against predecessor compa- 
nies were not made within the prescribed limitation pe- 
riods and that waivers relied upon by the government 
were not signed by the taxpayer but by the taxpayer’s 
transferee. Chameleonic changes in corporate names of 
predecessor companies were made. In one instance seal 
on waiver, believed by the Commissioner to have been 
signed by Live Poultry Transit Company of Illinois, proved 
to be that of a successor company of the same name, a 
Delaware corporation. The latter company transferred 
its assets to the Poultry Car Company, a Delaware Cor- 
poration, which in turn changed its name to Live Poultry 
Transit Company, the same as the Illinois company which 
the government claims failed to meet its full tax liability 
for the years 1920 and 1921.—Court of Chancery of the 
State of Delaware, New Castle County, in John R. Gott v. 
Live Poultry Transit Company, a Delaware Corporation. 
Claim for refund of 1918 taxes, filed June 6, 1924, claim- 
ing special assessment under Section 328 of the 1918 Act, 
can not be considered as supplemental to a claim filed 
March 8, 1924, which stated only that it was filed to protect 
plaintiff against the statute of limitations, and which was 
rejected April 16, 1924, before passage of the 1924 Act, 
and such claim was filed after the expiration of the statute 
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of limitations under the 1918 Act.—Court of Claims of the 
United States in Sugar Land Railway Co. v. The United 
States. No. H-394. 


Assessment for the fiscal year ended February 28, 1921, 
was barred on September 17, 1926, on which date the Com- 
missioner sent a deficiency letter to the taxpayer, where 
the original return was filed on May 16, 1921, and no 
amended return under the 1921 Act was filed, inasmuch 
as the four-year assessment limitation period under the 
1921 Act was applicable—United States Circuit Court 
of Appeals, Fifth Circuit, in Myles Salt Company, Lid., v. 
Commissioner of Internal Revenue. No. 6050. This deci- 
sion reversed Board of Tax Appeals’ decision, 18 BTA 742. 


Transfers in Contemplation of Death—Estate Tax.—Sec- 
tion 302(c) of the 1926 Act providing that transfers within 
two years, of death “shall be deemed and held to have 
been made in contemplation of death,” is unconstitutional, 
on the authority of Schlesinger v. Wisconsin, 270 U. S. 230, 
a state estate tax case. [The Wisconsin statute involved 
provided that every transfer made within six years prior 
to death shall be construed to be in contemplation of 
death. After the Schlesinger decision the state law was 
amended to provide that transfers within two years of 
death shall be regarded as having been made in contem- 
plation of death, unless proof is made to the contrary].— 
District Court of the United States, Western District of 
Pennsylvania, in John H. Donnan, Sydney B. Donnan, Alvan 
E. Donnan and Dorothy D. Whitworth, Executors and Trus- 
tees of the Estate of John W. Donnan, deceased, of Washing- 
ton, Pennsylvania v. D. B. Heiner, Collector of Internal Rev- 
enue, 23rd District, Pennsylvania, Pittsburgh, Pennsylvania. 
No. 6520 Law. 


Section 302 (c) of the 1926 Act, providing that transfers 
within two years prior to death “shall be deemed to have 
been made in contemplation of death” is held unconsti- 
tutional, on the authority of Schlesinger v. Wisconsin, 270 
U. S. 230 (a State inheritance tax case).—District Court of 
the United States, District of Massachusetts, in John L. 
Hall et al., Executors, v. Thos. W. White, Collector. Law 
No. 4595. 


Valuation of Property Received by Bequest—1918 Act.— 
Under the 1918 Act, the basis for gain or loss on the sale 
of real estate acquired by bequest is the fair market value 
at the date so acquired. In the absence of an appraised 
value for Federal estate tax purposes, the value as ap- 
praised in the State court for the purpose of State inheri- 
tance taxes should be deemed to be the fair market value 
when acquired. March 1, 1913, value may not be used as 
the basis, under the 1918 Act, where the property was ac- 
quired by bequest in 1915, as no vested interest was ac- 
quired before the death of the testator —Court of Claims of 
the United States in Richard H. McCann and Mason H. Part- 
ridge, Jr., as Ancillary Administrators of the Estate of John 
|Villiam Cooke, Deceased, v. The United States. No. K-64. 


Waivers—Validity—Upon motion to set aside judgment 
(44 Fed. (2d) 822) overruling the Commissioner’s general 
demurrer, for the reason that by authority of Stange v. 
U. S.,-51 S. Ct. 145, a waiver executed after collection of 
tax is barred is effective, the court holds (1) that the 
secretary-treasurer had authority to sign the waiver, (2) that 
the fact that execution of the waiver was based on a 
mutual mistake of fact as to the tax being barred did not 
affect validity of the waiver, and (3) that no consideration 
was necessary to sustain it.—District Court of the United 
States for the Northern District of Georgia, Atlanta Divi- 
sion, in J. P. Stevens Engraving Company v. The United 
States of America. 


Significant Decisions of the Board 
of Tax Appeals 


Bad Debts.—Stock purchased in 1918 by the parent com- 
pany of an affiliated group became worthless in 1924. Dur- 
ing the years prior to 1924 the profits and losses of the 
two were reported in consolidated returns. The two com- 
panies were not affiliated in 1924. Held, that the parent 
company is entitled to a deduction in 1924 on account of 
the stock becoming worthless. Riggs National Bank, Dec. 
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5453, 17 BTA 615, distinguished.—The Manatee Crate Com- 
pany v. Commissioner. The Nocatee Crate Company v. Com- 


missioner. Dec. 6829 [C. C. H.], Docket Nos. 36648 and 
36649. 


In 1918 the decedent loaned his wife $100,000 to be used 
as collateral and she gave him her note in that amount 
payable to him on demand with 6 per cent interest. In 
1920, when she lost her entire assets and resources, the 
decedent charged off said amount as a bad debt. Held, 
that decedent was entitled to a bad debt deduction of 
said amount in 1920, pursuant to section 214 (a) (7) of 
the Revenue Act of 1918—Wiilliam M. Fleitmann, Jr., Fred- 
erick H. Fleitmann, and Lida Louise Bloodgood, Executors 
of the Estate of William M. Fleitmann, Deceased, v. Com- 
missioner. Dec. 6891 [C.C.H.], Docket No. 28449. 


Petitioner’s decedent, while president and director of a 
bank, paid in a substantial sum to prevent the closing of 
the bank following embezzlement by the treasurer. Held 
that the amount paid is not deductible either as a loss or 
bad debt. B. Estes Vaughan, 17 BTA 620 followed.—Wil- 
liam G. Park, Executor of the Estate of Angus Park, v. 
Commissioner. Dec. 6890 [C.C.H.], Docket No. 41357. 


Basis for Determining Gain or Loss of Property Ac- 
quired by Bequest.—Petitioner’s father died November 10, 
1912, leaving a will under the terms of which the residue of his 
estate was to be held in trust and the income paid to peti- 
tioner’s mother during her life, and at her death one-fifth 
of the principal was to be paid over to the petitioner. 
The petitioner’s mother died February 28, 1923, and there 
were distributed to petitioner on July 17, 1923, certain 


* securities which had formed a part of his father’s estate. 


The petitioner sold certain of these securities in 1921 and 
1925. The Board held that the petitioner acquired a vested 
interest in remainder at the time of his father’s death and 
hence that the basis to be employed in determining gain 
or loss on the sales was the fair market value of the 
shares on March 1, 1913.—Rodman E. Griscom v. Commis- 
stoner. Dec. 6832 [C. C. H.], Docket No. 32750. A dis- 
senting opinion by Seawell, concurred by Trussell and 
Van Fossan declares that the petitioner did not “acquire” 
the property until the time of the death of his mother and 
therefore the basis for establishing gain to the petitioner 
is the value of the securities on February 28, 1923, the 
date of the death of his mother. 


Contributions, Deductions for.—A home for nurses, the 
primary purpose of which was to operate a registry but 
which also provided rooms and meals for nurses, held, upon 
the evidence not to be a corporation organized and oper- 
ated exclusively for charitable or educational purposes and 
a contribution thereto is not deductible—Daniel W. Norris 
v. Commissioner. Dec. 6855 [C. C. H.], Docket No. 21282. 


Federal Estate Tax.—The decedent’s life was insured by 
a number of policies under the terms of some of which 
the decedent had the right to change the beneficiary up to 
the date of his death while under the terms of others 
he had absolutely parted with his right to change the 
beneficiary. Held, that ne part of the value of those poli- 
cies payable to other beneficiaries than the decedent's 
executors or his estate as to which the decedent had no 
right to change the beneficiary up to the date of his death 
should be included in the gross estate. 


The decedent left a residuary estate which might be in- 
vaded within the discretion of trustees for payment or dis- 
tribution to the decedent’s widow during the period of her 
life after which, if the residuary estate had not been ex- 
hausted, certain amounts were to be paid to charitable 
institutions. Held, that the specified amounts of such con- 
tingent bequests are not deductible from the gross estate. 

The value of real estate owned by the decedent and wife 
as tenants by the entirety at date of decedent’s death was 
properly included in the gross estate of the decedent.— 
Philip W. Blood et al., Executors of the Will of Arthur J. 
Blood, v. Commissioner. Dec. 6831 [C. C. H.], Docket 
No. 39488. 

Income from Deferred Payments—When Taxable.— 
Where, upon the sale of a business, title passed to the 
vendee and part of purchase price was paid in cash and 
the remainder in Liberty Bonds which were placed in 
escrow to be delivered to vendor in installments over a 
period of years upon the filing by him each year of an 
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afidavit that he had not competed in business, held, al- 
though transaction was closed in the year of sale, the right 
to the deferred payments was not the equivalent of cash 
and the installment payments were not income to the peti- 
tioner, the vendor, until received. 

Held, further, that where petitioner failed to establish the 
cost of the business sold, the action of the respondent in 
including in petitioner’s income the total amount received 
each year must be approved.—Otto Braunwarth v. Commis- 
sioner. Dec. 6838 [C. C. H.], Docket No. 26636, Goodrich, 
Matthews and Sternhagen dissent. 


Invested Capital—Where a corporation assigns prop- 
erty to its majority stockholder without consideration and 
the stockholder, within the same year, 1919, reassigns such 
property to the corporation, the transaction falls within 
the provisions of section 331 of the Revenue Act of 1918 
and there is no addition to the invested capital of the 
corporation.—Vickers Petroleum Company v. Commissioner. 
Dec. 6868 [C.C.H.], Docket No. 28710. 


Joint Venture, Income from.—l. Where petitioner and 
several others joined together in a group to buy and sell 
certain property in a joint venture, each contributing serv- 
ices or capital, petitioner is taxable only on his share of 
the profits. 


2. Where petitioner assigned certain relatives shares in 
the profits belonging to him to be obtained from the pur- 
chase and sale of shares in a corporation or its assets, but 
such assignment did not carry with it ownership of the 
shares of stock in such corporation, the amounts of gains 
realized from the liquidation of the proceeds of the sale of 
the assets of such corporation are taxable to petitioner. 


3. Amounts paid to petitioner in the taxable years by 
the trustee of the joint venture, after the trustee had paid 
all costs incurred in purchasing the property and all ex- 
penses connected therewith, were income to petitioner and 
taxable to him and there has been no overpayment of his 
tax in either of the taxable years —Chase S. Osborn v. Com- 
missioner. Dec. 6826 [C. C. H.], Docket No. 21856. 


Petition in Appeal, Verification of.—1l. Verification of 
petition in an appeal proceeding is not a matter of juris- 
diction and where the petition is signed by petitioner’s 
attorney of record and verified by an officer of another 
corporation which owns all the capital stock of petitioner 
and where the respondent has filed his answer, a motion 
by the petitioner at the hearing to dismiss the appeal for 
lack of jurisdiction, will be denied. 


2. Determination by respondent of deficiencies is pre- 
sumed to be correct and where petitioner offers no evi- 
dence to show such determination to be incorrect, the 
determination of respondent will be approved.—Mouitor 
Amusement Company v. Commissioner. Dec. 6873 [C.C.H.], 
Docket No. 22215. 


Property Exchanges.—Where the taxpayer and others 
transferred their interests in certain oil royalties to a com- 
mon law trust and received in payment therefor beneficial 
units in the common law trust and subsequently the com- 
mon law trust conveyed the oil and gas royalties to a 
corporation in exchange for its capital stock, to be distrib- 
uted to holders of beneficial units in the same proportion 
as they were holders of beneficial units in the common law 
trust, and the taxpayer subsequently exchanged his shares 
of stock in the corporation for certain oil royalties, the 
latter is a taxable transaction. The measure of the gain or 
loss is the difference between the cost of the stock ex- 
changed and the fair market value of the property re- 
ceived in exchange. 


Where the cost of the shares of stock exchanged by the 
petitioner is not shown the determination of profit by the 
respondent must be approved.—Matthias W. Wildschutz v. 
Commissioner. Dec. 6858 [C. C. H.], Docket No. 27854. 


The petitioner executed commercial oil and_ gas 
leases to two daughters in the fall of 1922, which 
were sold by the latter within a few weeks there- 
after. In each case the daughters reported the entire 
proceeds of the sales as income in tax returns filed for 
the year 1922, as the leases were deemed to have had 
merely nominal value when the original transfers were 
made. The Board held that the transfers of the leasehold 
interests by the petitioner were valid under the laws of 
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Kansas and that the income resulting from such sales 
are not taxable to her. Decision in M. J. Sullivan, 2 BTA 
1012, held to be controlling.—Mary J. Hiatt v. Commissioner. 
Dec. No. 6883 [C.C.H.], Docket No. 27081. 


Securities—Basis for Determining Gain or Loss Where 
Bonds Were Acquired by a Corporation in Exchange for 
Stock.—1. Petitioner was organized in 1914 for the pur- 
pose of acquiring certain bonds owned by another corpo- 
ration and in that year it issued its entire stock, except 
qualifying shares, in exchange for such bonds. Held that 
the basis for determining gain or loss from subsequent 
sales of the bonds, under the Revenue Act of 1926, was 
cost to the petitioner, i. e., the value of the stock measured 
by the stipulated value of the bonds received therefor. 


2. The petitioner is not entitled to use the basis of the 
previous owner of the bonds under Section 204 (a) (6), for 
the transaction of 1914 is, by the express terms of the last 
sentence of that section, excluded from its operation. 


3. Quaere: Whether the provisions of Section 203 (b) 
of the Revenue Act of 1926, excepting certain classes of 
transactions from recognition of gain or loss, are appli- 
cable to transactions occurring prior to that Act.—Reliance 
Investment Co. v. Commissioner. Dec. 6892 [C.C.H.], Docket 
Nos. 41047, 42022, 42198. 


Statute of Limitations.—The original return for the cal- 
endar year 1917, filed on May 16, 1918, by the husband of 
the petitioner, who was a resident and domiciled in the 
State of New Mexico, in which he reported all the income 
of himself and wife (petitioner in this proceeding), and 
the wife filed no separate return, is the joint return re- 
quired by law and that the statute of limitations began to 
run on the day following the filing of the original return, 
and its running can not be in any way affected or sus- 
pended by the later filing of amended returns. (Belle R. 
Weaver, 4 BTA 15; Mrs. D. Sydney Smith, 4 BTA 385, 
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followed). Estelle B. Sargent v. Commissioner, Dec. 6888 
[C.C.H.], Docket No. 20493. 


Waivers, Validity of—Waivers executed by petitioner, 
to which the Commissioner’s name was affixed by em- 
ployees in the Bureau of Internal Revenue or in the office 
of the Collector at the direction of persons authorized by 
the Commissioner to sign his name, are valid and extend 
the statutory period—Frederick T. Fleitmann v. Commis- 
sioner. Dec. No. 6881. Docket No. 28450. Trammel dis- 
sented from this opinion. 


Amendments of Regulations 
(Continued from page 184) 


The right to a deduction under Section 23(q) will be 
recognized in cases where the pension trust may not be perpet- 
ual, provided the trust is of such a character as to evidence 
good faith on the part of the employer actually to pay 
the amounts trusteed for employees’ pension purposes. 
However, should any portion of the funds of a pension 
trust revert to the possession, ownership, or control of the 
employer by reason of the termination of the trust or 
otherwise, such amount (except to the extent that it repre- 
sents a payment to the pension trust made by the employer 
in accordance with the pension plan and pursuant to para- 
graph (a) or (b) of this article, and not theretofore allowed 
as a deduction to the employer) shall be returned as income 
by the employer for the taxable year in which it so re- 
verts, unless prior to the close of such year it shall be 
retrusteed for the benefit of employees under provisions 
satisfactory to the Commissioner. 


Credit Allowed for Earned Income 


Article 501, Regulations 74, has been amended ? 
by the elimination of the next to the last paragraph 
thereof, and the substitution therefor of a paragraph 
reading as follows: 

2T. D. 4312: X-16-5030 (p. 6). 
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Since the credit allowed an individual by Section 31 in 
respect of earned income shall not exceed 25 per cent of 
his normal tax plus 25 per cent of the surtax which would 
be payable if his earned income constituted his entire net 
income, no credit under Section 31 may be claimed by a 
taxpayer whose entire gross income consists of capital 
gain and who elects to be taxéd under Section 101. 


The Capital Gains Tax 
(Continued from page 167) 

portions in revenue receipts. There has been talk 
recently in some quarters that an increase in surtax 
rates might become necessary in the not distant fu- 
ture. If this should come to pass it is believed that 
a major part of the responsibility therefor must be 
laid at the door of this practice of allowing losses 
from the sale of securities to reduce other forms of 
income. It would appear to be a distinct step in the 
direction of the stabilization of revenue receipts and 
the minimization of the necessity for tampering with 
tax rates during times of business stress to allow 
such losses to be deducted only from profits from 
the same source, allowing any net loss which results 
therefrom to be carried forward for several years. 
This, it would seem, would have the effect of an 
automatic and somewhat painless method of increas- 
ing the tax in poor years, with a gradual easing off 
as times improve without the unfavorable effect on 
morale which a raising of tax rates would occasion 
during a business depression. 


In summarizing it may be said that the proposal 
to reduce the tax on capital gains to 7 per cent, which 
is contained in a bill introduced but not acted upon 
during the last session, would probably come much 
mearer to an accomplishment of its purpose if it also 
provided for the elimination of the two-year period, 
the non-deductibility of capital net losses from other 
forms of income, and the extension of the benefits of 
the capital-gains provision to all individuals who 
are not true dealers in the property sold. 


Rulings of the Bureau of Internal Revenue 


Corporation Returns.—In the instant case the two cor- 
porations constituted, for income-tax purposes, two sep- 
arate and distinct taxable entities and the return of the 
new corporation may not include any portion of the re- 
sults of the operation of the properties in 1929 prior to 
the time the properties were taken over by it. For the 
period of 1929 during which the receiver of the N Com- 
pany operated the properties, the receiver must file a 
return as required by Section 52(a) of the Revenue Act 
of 1928.—I. T. 2566: X-16-5023 (p. 3). 


Corporations, Taxation of—Opening Inventory Basis of 
Property Transferred to New Corporation by Controlling 
Stockholders.—In 1928 A and B, respectively, transferred 
certain assets to the taxpayer corporation in exchange for 
its entire capital stock. The assets transferred consisted 
of certain items, including supplies, the cost of which had 
been deducted as expense by A and B, who had operated 
their businesses on the cash receipts and disbursements 
basis of accounting. The taxpayer keeps its books on the 
accrual basis of accounting and has included the cost 
of supply items to A and B in its opening inventory. 

Held, the exchange of property for stock in this case 
falls within Section 112(b)5 of the Revenue Act of 1928, 
and the basis of the property in the hands of the taxpayer 
is the same as it was in the hands of the transferors, as 
provided in Section 113(a)8 of the Revenue Act of 1928. 
The basis of the supply items to the taxpayer was zero, 
inasmuch as the individuals had deducted the cost of these 
items in computing their taxable income prior to the trans- 
fer—I. T. 2562: X-12-4984 (p. 2). 
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Depreciation-Capitalization of Incidental Expenses In- 
curred During Construction.—No deduction for deprecia- 
tion is allowable with respect to expenditures incurred 
during construction, such as engineering and superintend- 
ence, general officers’ and clerks’ salaries, office supplies 
and expenses, injuries and damages, and insurance, which 
upon analysis can not reasonably be assigned and attrib- 
uted in whole or in part to any property subject to ex- 
haustion, wear and tear, and obsolescence, having a useful 
life. The portion of such expenditures which can reason- 
ably be assigned or attributed in whole or in part to prop- 
erty subject to exhaustion, wear and tear, and obsolescence 
may be included in the cost of the depreciating property 
and a deduction allowed on the basis of the composite 
rate properly applicable to the particular year in question. 


—G. C. M. 9357: X-17-5036 (p. 8). 


Earned Income.—The decision in the case of Fred C. 
Sanborn, 19 BTA 495, in which it was held that a general 
insurance agent was entitled to treat as earned net income 
$20,000 which he received as commissions on all policies 
written in his territory, even though such policies were 
written by his sub-agents, should be followed in cases 
where the facts are similar. I. T. 2567: X-17-5035 (p. 7). 


Distraint of Bank Accounts—Liability of Banks.—An 
assessment was made against the taxpayer in January, 
1930, and remains unpaid. The collector has levied upon 
a deposit standing to the taxpayer’s credit in a bank. The 
bank has declined to honor the warrant of distraint, claim- 
ing it is entitled to the amount because of a judgment it 
holds. At the time of distraint the bank had not applied 
the credit toward the extinguishment of the judgment debt 
and had made no attempt to enforce its judgment by having 
the deposit impounded or seized under a legal writ of ex- 
ecution, and the levy was made on unattached funds. 

Held, the bank deposit having already been levied upon 
can not now be applied by the depositary toward the satis- 
faction of its judgment and the bank is obligated to sur- 
render the money on deposit to the collector.—I. T. 2563: 
X-13-4999 (p. 16). 


Income Distributed by Estate During Administration 
Where Husband Has Claimed Curtesy Right—Tax Lia- 
bility under Pennsylvania Law.—Where the taxpayer, un- 
der Pennsylvania laws, elected to take against his wife’s 
will by claiming curtesy, the estate being administered 
from the wife’s death in October, 1926, until October, 
1927, whereupon a portion of the corpus was distributed to 
the taxpayer and all cash representing income was dis- 
tributed, the taxpayer receiving one-third of the distributed 
income, he should have included such income in his return 
for 1927 under Section 219(b)3, Revenue Act of 1926.— 
G. C. M. 9086: X-14-5007 (p. 3). 


Insurance Companies—Capitalization of Cost of Furni- 
ture and Fixtures for Depreciation Purposes.—In the case 
of insurance companies subject to the tax imposed by 
Section 246 of the Revenue Act of 1926, the cost of furni- 
ture and fixtures, including the cost of furniture and fix- 
tures previously charged off as an expense, should be 
capitalized as of the date of acquisition and depreciation 
allowed thereon on the basis of such cost and the period of 
the useful life of the asset from the date of acquisition, 
subject to the limitation that no depreciation is allowable 
upon any item, the cost of which has previously been 
deducted as an expense, when any additional taxes result- 
ing from the subsequent capitalization of such cost are 
barred by the statute of limitations —G. C. M. 9333: X-15- 
5014 (p. 2). 

Interest from Domestic Trust Funds Payable to Non- 
resident Alien, Taxation of.—In the instant case deposits 
were made in the name of a trustee and not in the tax- 
payer’s name; interest on such deposits was credited to 
the account by the depositary; remittances were made by 
the trustee to the taxpayer who lived in Austria; the de- 
posited funds were not subject to the check of the tax- 
payer; and the taxpayer was not engaged in business in 
this country and had no office or place of business here. 
The taxpayer did not hold the deposit; she did not select 
the depositary, nor had she any part in handling the funds 
or the deposit upon which the interest was credited. 


Held, that the interest paid to the taxpayer does not 
come within the purview of Section 217(a)1(A) of the 
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Revenue Act of 1921 and the corresponding section of the 
Revenue Acts of 1924, 1926, and 1928, and is properly 
taxable to the taxpayer as distributed or distributable trust 
income from sources within the United States. I. T. 1405 
(C. B. I-2, 149) followed.—G. C. M. 9156: X-13-4996 (p. 4). 

Offer in Compromise, Effect of Acceptance on Trans- 
feree’s Tax Liability.—The effect of the extinguishment of 
a transferee’s liability is to reduce the transferor’s liability 
by the amount actually paid by the transferee. Any pay- 
ment made by a transferee is to that extent a payment of 
transferor’s tax liability, and the amount of any such pay- 
ment, whether collected by distraint, by voluntary pay- 
ment, or by way of compromise, should be credited against 
any outstanding tax due from the transferor. A -com- 
promise does not affect the liability of other transferees 
or that of the transferor other than to diminish the amount 
of the tax by the amount of the compromise.—G. C. M. 
9252: X-15-5015 (p. 5). 

Refund of Taxes, Authority for, in Cases of Receivership. 
—When a receivership case is pending in a United States 
district court and that court has assumed jurisdiction over 
all the properties of the insolvent, and where the receiver 
has been duly advised of the amount of an internal rev- 
enue tax due, the order, judgment, or decree of such court 
in respect to the payment of the tax is a sufficient deter- 
mination of a valid and subsisting tax liability at the ef- 
fective date of such order, judgment, or decree. Where 
the receiver acting under the court’s order paid to the 
United States the full amount directed by the court to be 
paid in satisfaction of the Government’s demand, the Bu- 
reau, having accepted the payment so made, is in no posi- 
tion to deny the authority and jurisdiction of the court 
in the premises.—G. C. M. 9147: X-12-4985 (p. 4). 


Transferred Assets, Claims Against.—Neither the estate 
of a decedent nor the legatées under his will are liable 
for the delinquency penalty on account of the decedent’s 
failure to file a return—G. C. M. 9162: X-16-5024 (p. 7). 


Residence in New York under the 
State Income Tax Law 
(Continued from page 172) 


intent to leave when the purpose for which one has 
taken up his abode ceases. The other has no such 
intent ; the abiding is animo manendi. One may seek 
a place for the purposes of pleasure of business, or 
of health. If his intent be to remain, it becomes his 
domicile; if his intent be to leave as soon as his 
purpose is accomplished, it is none the less his resi- 
dence.*? 

When validity of legislation is involved there is a 
presumption as to its constitutionality.** 


Equality of Protection Under the Laws 
There is no room for argument on the proposi- 
tion that in providing for taxes, a legislature not 
only may, but practically must classify the objects 
of taxation. The greatest injustice and hardship 
would otherwise occur. As was said in Pacific Ex- 
press Co. v. Seibert, 142 U. S. 339, 351: 


This court has repeatedly laid down the doctrine that 
diversity of taxation, both with respect to the amount im- 
posed and the various species of property selected either 
for bearing its burdens or for being exempt from them, is 
not inconsistent with a perfect uniformity and equality of 
taxation in the proper sense of those terms; and that a 
system which imposes the same tax upon every species 
of property, irrespective of its nature or condition or class, 
will be destructive of the principle of uniformity and equal- 
ity in taxation and of a just adaptation of property to its 
burdens. 


2 Brisenden v. Chamberlain, 53 Fed. 311; see Cambridge v. Charles- 
town, 13 Mass. 501; Hallowell v. Saco, 5 Greenl. Me.) 143; People 
v. Platt, 50 Hun. 454, 3 N. Y. Supp. 367; 59 L. J. 67. 

33 Cooley on Taxation, Vol. 1 (4th ed.) p. 399; Story Const. § 1482; 
Sedg. Const. & Stat. L., 414; Cooley Const. (Sth ed.) 218. 
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and in Barrett v. Indiana, 229 U. S. 26, 29-30: 

The equal protection of the laws requires laws of like 
application to all similarly situated, but in selecting some 
classes and leaving out others the legislature, while it 
keeps within this principle, is, and may be, allowed wide 
discretion. It is the province of the legislature to make 
the laws and of the courts to enforce them. This court 
has had such frequent occasion to consider this matter 
that extended discussion is not necessary now. The legis- 
lature is permitted to make a reasonable classification and 
before a court can interfere with the exercise of its judg- 
ment it must be able to say “that there is no fair reason 
for the law that would not require with equal force its 
extension to others whom it leaves untouched.” This was 
one test laid down in Missouri, Kansas & Texas Ry. Co. v. 
May, 194 U. S. 267, and has been quoted and followed with 
approval in Willams v. Arkansas, supra; and Watson v. 
Maryland, supra. 


This classification may discriminate between 
classes in rates of taxation,** or in exemptions from 
taxation.*® In the case of Beers v. Glynn ** the court 
said: 


The power of the State in respect to the matter of taxa- 
tion is very broad, at least so far as the Federal Constitu- 
tion is concerned. It may exempt certain property from 
taxation while all other is subjected thereto. It may tax 
one class of property by one method of procedure and 
another by a different method. (p. 484). 


_ Indeed, it may be laid down as a general rule that mere 
inequalities or exemptions in the matter of State taxation 
are not forbidden by the Federal Constitution. (p. 485). 


It follows that a taxing statute is not invalid be- 
cause of simple inequality between classes. In /nt. 
Harvester Co. v. Missouri, 234 U. S. 199, 210, the 
Court said: 

Both, therefore, invoke a consideration of the power of 
classification which may be exerted in the legislation of 
the State. And we shall presently see that power has very 
broad range. A classification is not invalid because of 
simple inequality. We said in Atchison, Topeka & Santa Fe 
R. R. Co. v. Matthews, 174 U. S. 96, 106, by Mr. Justice 
Brewer, “The very idea of classification is that of inequal- 
ity, so that it goes without saying that the fact of 
inequality in no manner determines the matter of consti- 
tutionality.” 

It would seem that the only restriction on the 
power of classification is that there must be real 
differences between the situations of the different 
classes.°* 


What constitutes a real difference depends upon 
the purpose and extent of the legislation and all the 
circumstances of the subjects and objects thereof. 
For purposes of taxation there is no real difference 
between a man of thirty and a man of eighty, be- 
tween a man weighing 165 pounds and one weigh- 
ing 350 pounds, but when it comes to calling the 
militia or organizing a police department there is a 
real difference between the two men. And per con- 
tra, for militia duty there is no difference between 
the man with a thousand dollar income and the man 
with a million dollar income, but for purposes of 
taxation there is a vast difference. In adopting 
militia laws, the legislature classifies men according 
to their fitness to serve and the situation of their 
dependents. In adopting codes of legal procedure 
the legislature classifies men according to the facil- 





% Magoun v. Ill. Trust & Savings Bank, 170 U. S. 283; Michigan 
Central R. R. v. Powers, 201 U. S. 245; Bell’s Gap R. R. Co. v. Penn- 
sylvania, 134 U. S. 232, 237. fi 

% Beers v. Glynn, 211 U. S. 477; Citizens’ Tel. Co. v. Fuller, 229 
U. S. 329, 332. 

% See footnote *. : ; 

%a Northwestern Mutual Life Ins. Co. v. Wisconsin, 247 U. S. 

132, 138. 
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ity with which they may be subjected to the juris- 
diction of the court: requiring personal service on 
residents but permitting service by publication 
against non-residents, requiring security for costs 
from non-residents but not from residents, author- 
izing writs of attachment of the property or even 
the persons of non-residents but not of residents. 
In tax legislation the legislature classifies men ac- 
cording to occupation, according to the nature or 
quantity of their property, or its taxability, or 
according to the facility with which the tax can 
be enforced. In each case there must be some real 
difference connected with the subject or object of 
the legislation. 


In making legislative classifications not only the 
purpose of a law must be considered, but also the 
means of its administration—the ways in which it 
may be defeated.*’ 


The manner of collection of a tax is immaterial 
just so long as it is according to due process. 

The constitution does not require uniformity in the mat- 
ter of collection. Uniformity in the assessment is all it 
demands. When assessed the tax may be collected in the 
manner the law shall provide; and this may be varied to 
suit the necessities of each case.—Tappan v. Merchant's 
National Bank, 19 Wallace 490. 

The State of New York is not discriminating 
against the citizens of another State by treating 
them the same as she does her own citizens. 


No Discrimination Against Citizens of Other 
States 


Clause 1 of section 2 of article IV of the Federal 
Constitution is in effect almost paraphrased by sec- 
tion 1 of the Fourteenth Amendment. The latter 
is broader, but any statute which violates the for- 
mer would certainly be in violation of the latter. 
In effect the former provides that a citizen of another 
state shall not be discriminated against merely be- 
cause of his citizenship, while the latter protects all 
persons against unreasonable discrimination. 

Citizens of other states, as citizens, and only as 
such, are protected by article IV, section 2, clause 1. 
So, if there is no discrimination against them as 
citizens, the provision is not violated. 


There is no discrimination in the New York in- 
come tax law in favor of citizens of one state as 
against citizens of any or all others. The word 
“citizens” is not found in the statute. It is true 
that distinctions are drawn between residents and 
non-residents, but this is regardless of citizenship— 
non-resident citizens of New York are treated like 
all other non-residents, and citizens of other sover- 
eigns who are resident in New York are treated ex- 
actly like resident citizens. 

Section 1 of the Fourteenth Amendment provides 
that citizens of the United States are citizens of the 
state wherein they reside. But the terms “reside,” 
“residence” and “resident” have different meanings 
at different times. They have different meanings in 
different statutes, and sometimes in different parts of 
the same statute. Text writers on conflict of laws 
have always drawn a distinction between residence 
and domicile. They say a man may have several 
residences, but only one domicile. But it is evident 


3 St. John v. New York, 201 U. S. 633, 637. 
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that a citizen of the United States cannot be simul- 
taneously a citizen of several different states, by 
having a residence (as the text writers use the term) 
in each of them. The term “reside” in the Fourteenth 
Amendment probably means to “be domiciled” ; or, 
to use a phrase commonly understood among the 
people, to “maintain a voting residence.” It does 
not mean, however, just to “maintain a voting resi- 
dence.” It does not mean to “have a place of 
abode,”—especially if one has several places of 
abode. It implies permanence, though the word, in 
other connections, does not necessarily carry any 
such implication. 


That residence may be in some cases a proper ba- 
sis for legislative classification is a theme elaborated 
upon below, but it is settled that where residence is 
a proper basis for classification, the adoption of 
such basis is not violative of article IV, section 2, 
clause 1. 


In Travellers Ins. Co. v. Connecticut, 185 U. S. 364, 
the court upheld a classification in a taxing statute of 
resident stockholders in one class and non-resident 
stockholders in another, and ruled that it did not 
violate the constitutional equality of citizens of the 
different states. 


An early New York statute, restricting imprison- 
ment for debt, abolished that form of execution 
against residents, but left it effective against non- 
residents. The act was held not to violate article 
IV, domicile and residence being distinguished. 
Frost v. Brisbin, 19 Wend. (N. Y.) 11. 


In Chemung Canal Bank v. Lowery, 93 U. S. 72, 
the court paraphrased a state statute of limitations 
in these words (p. 76): 

This statute may be expressed shortly thus: when the 
defendant is out of the State, the statute of limitations shall 


not run against the plaintiff, if the latter resides in the 
state, but shall, if he resides out of the state. 


And the court held that statute constitutional. 


An ordinance giving resident owners of property 
a right to protest against an assessable improvement 
and denying it to non-resident owners, was upheld 
in Field v. Barber Asphalt Paving Company, 194 U. 
S. 618. 


Statutes authorizing writs of attachment against 
the property of non-residents and denying them in 
similar cases against the property of residents are 
common everywhere. If they violated article IV 
they would not be tolerated. That they do not was 
settled in Central Loan and Trust Company v. Camp- 
bell Commission Co.,3* and in Blake v. McClung.*® 


If the word “resident” used in the New York 
statute can reasonably have a different meaning 
from that of the word “reside” as used in the Four- 
teenth Amendment, there is no _ discrimination 
against anyone on account of his citizenship, nor 
against citizens of other states. If the word is sub- 
ject to construction, the legislature will be presumed 
to have intended it to receive the construction which 
renders the act constitutional, not that which ren- 
ders it void. e 





% 173 U. S. 84. 
#172 U. S. 239. 
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The conclusion seems to be therefore, that citi- 
zens of other states may enter the State of New 
York and by their continued personal presence there 
for the greater part of the year together with the 
maintaining there of a permanent place of abode, 
thereby become so much like the citizens of that 
state with reference to the privileges and benefits 
which they enjoy that the State of New York can 
compel them to share the burdens along with its 
own citizens and that in doing so it does not violate 
the provisions of the Constitution of the United 
States. The line, as regards citizens of other states, 
must be drawn somewhere, and it seems that the 
State of New York has been reasonable in drawing 
it where it has. 


The Problem of Assessment Administration 


(Continued from page 177) 
ance of all duties, and the deputies, like the assessor, 
should be selected on the basis of qualifications alone. 
The county assessor should be directly subject to 
the orders of and responsible to the tax commission, 
and a like relationship should exist as between the 
assessor and his deputies. + 


If an assessment has been properly made in the 
first instance, there exists no need for the services 
of a reviewing board; on the other hand, if the orig- 
inal assessment is inequitable, experience indicates 
that no amount of work by a board of review, how- 
ever constituted, will place it upon an equitable basis. 
Nevertheless, it is doubtless politically inexpedient 
and useless to urge at this time the elimination of 
all boards of review. It is assumed, of course, that 
township and city boards of review will disappear 
with the elimination of the township assessor. A 
county board of review would satisfy the popular 
demand for some measure of local control over 
assessment and would constitute an immediate safe- 
guard against genuinely arbitrary or autocratic ac- 
tion on the part of the assessor; further, it should 
be able to rectify occasional chance errors in the 
original assessment rolls. For the sake of simplic- 
ity and out of deference to the present wide-spread 
demand for local control, the county board of review 
may well be an ex-officio body. It is highly desir- 
able that the county assessor be a member of the 
board. The county board of supervisors might con- 
stitute the rest of its personnel, although other 
county officials would probably serve no less effec- 
tively. It should be possible to take appeals from 
the rulings of the county board of review directly 
and with a minimum of difficulty to the state tax 
commission. 

It is imperative that the state tax commission keep 
in close touch at all times with assessment work 
and conditions in every county of the state, yet it is 
obviously impossible to accomplish this through a 
personal visitation of its members. Doubtless they 
should make such personal investigations occasion- 
ally but their time must be given to work at the 
central office if they are to deal adequately with 
the larger problems of administration. Therefore, 
(Continued on page 200) 
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that the commission may secure the desired local 
contacts and information, it is necessary for it to 
have a corps of field representatives. A sufficient 
number of these field men should be employed to 
insure abundant data and complete information. If 
practicable, these positions should be made subject 
to civil service regulations, appointees serving for 
an indefinite term and subject to dismissal only for 
cause by the tax commission. Indeed, such field 
representatives might well be recruited largely from 
among the county assessors who have demonstrated 
special aptitude and ability. They should be the 
direct representatives of and responsible only to the 
tax commission, exercising as broad power as the 
commission desires to delegate to them. 


The model assessment system, then, tentatively 
defined, consists of these four parts: the state tax 
commission, its field representatives, the county as- 
sessor and his deputies, and the county board of 
review. No one of these branches may be eliminated 
and the inclusion of additional officials is likely to 
be both unnecessary and damaging in its effects. 
These four groups of officials, under proper legisla- 
tion, will constitute a thoroughly coordinated and 
integrated system of administration in which un- 
broken lines of authority converge in the state tax 
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Reorganizations and Other Exchanges in Federal Income 
Taxation—Realization and Recognition of Gain or Loss in 
Such Transactions, by Robert N. Miller, Homer Hendricks 
and Ewing Everett. The Ronald Press Company, New 
York, pp. 448 ($10.00). 


Because of complications involved and the scarcity of 
judicial decisions construing applicable law, the subjects 
considered in this volume cannot be adequately treated in 
a textbook covering income tax law in general, hence this 
detailed and able exposition will be welcomed by many 
who find it necessary to wrestle with Federal income tax 
problems growing out of corporate reorganizations and 
property exchanges. 

Part I deals with the nature of income and the funda- 
mental problems in regard to its realization, as indicated 
by decisions of the Supreme Court of the United States. 
This part of the book is an outline of fundamentals neces- 
sary for a proper understanding of the statutory provisions. 

Part II deals with the recognition of gain or loss in five 
types of transactions, viz., (1) corporate reorganizations, 
(2) transfers of property to a controlled corporation, (3) 
exchanges of property held for productive use or invest- 
ment, (4) involuntary conversions, and (5) “wash sales.” 

Part III takes up the subject of “basis” of properties 
which are involved in such transactions as are considered 
in the previous chapter, and two chapters of this part of 
the book cover various related topics, including the rela- 
tionship between the consolidated returns provisions and 
the exchange provisions in the matter of recognition of 
gain or loss. 

A number of problems illustrating the manner in which 
questions of “recognition” arise in everyday practice and 
the steps by which their solution is worked out are pre- 
sented in the Appendix. 
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Copyrighted (1931) by Social Science Research Commit- 
tee, University of Chicago. pp. 67. 

This publication is a digest of state income tax laws 
relating to personal incomes, prepared under the direction 
of the Social Science Research Committee, University of 
Chicago, of which Dr. Simeon E. Leland is Director, for 
the National Association of Real Estate Boards. The 
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commission. It is necessary, of course, that the 
remuneration attached to each position should be 
adequate to enable the position to attract and retain 
the services of thoroughly competent men. Equity 
in assessment will become the rule and not the ex- 
ception only when assessmént is changed from the 
status of an amateur sport to that of a profession; 
hence every assessment official should be a special- 
ist, skilled in his field and proud of his profession. 


Unfortunately, no state has yet adopted this plan 
in entirety, either in letter or in spirit. Among the 
many reasons for this are legislative inertia, due in 
part to pressure from owners of property now re- 
ceiving favored treatment; popular distrust and sus- 
picion of any change in governmental machinery; 
the mistaken, but still wide-spread, belief in the vir- 
tues of elective officials and local self-government; 
and the inevitable time-lag between economic 


changes and governmental modifications appropriate 
thereto. 


As a final thought, it should be emphasized that 
past experience shows that little benefit can be ex- 
pected to follow the introduction of individual, iso- 
lated features of such a system. Its adoption in 
entirety, however, should go far towards remedying 


edition is in preliminary form, as indicated by the fore- 
word, which expresses the hope that any errors noted, or 
criticisms, will be called to Dr. Leland’s attention so they 
may be eliminated from the final draft. 


The most thorough comparative exposition of the various 
state income tax laws which has ever been made is pro- 
vided. An idea of the comprehensive scope of the compila- 
tion may be obtained from the following list of headings 
of the various tables: Table I, States Having Personal 
Income Taxes, Dates of Adoption, Administration, and Re- 
lation to Corporation Income Tax Laws; Table II, Bases 
of Tax—Whom Payable; Table III, Those Required to 
File Returns; Table IV, Non-taxable Items; Table V, 
Gross Income Defined; Table VI, Deductions from Gross 
Income; Table VII, Payments Not Allowable as Deduc- 
tions from Gross Income; Table VIII, Personal Exemp- 
tions; Table IX, Tax Rates Per $1,000 of Taxable Income; 
Table X, Time and Place of Filing Returns—Initial As- 
sessment; Table XI, Payment: Place—Time—Enforced 
Collection; Table XII, Distribution of Revenue Collected; 
Table XIII, Revision of Taxable Income ‘by Administra- 
tive Authorities; Table XIV, Revision and Repeal of In- 
come Assessments; Table XV—A, Penalties—Those Based 
upon the Tax; Table XV—B, Penalties—Those Based up- 
on the Person at Fault; Table XVI, Administration. 


Cost of Government in The United States: 1928-1929. Na- 
tional Industrial Conference Board, Inc., 247 Park Ave., 
N. Y. pp. 159 ($3.00). 


Students of taxation, legislators and others interested in 
public finance—this should include all taxpayers—will find 
this book a valuable reference source on governmental ex- 
penditures, public indebtedness, tax collections, sources of 
revenue and highway finance of the states and their sub- 
divisions and of the Federal Government. 


It is a very carefully prepared study, the result of in- 
vestigations conducted by Mr. Lewis H. Kimmel and as- 
sistants, of the staff of the National Industrial Conference 
Board’s Research Staff, under the supervision of the 
Board’s Staff Economic Council. 


The hope is expressed “that through publication of the 
facts the public will be aroused to a greater vigilance in 
regard to fiscal matters and will lay a restraining hand 
upon their representatives in legislative bodies who are too 
prone to consider immediate public ends rather than the 
ultimate public good.” 
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